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Can Land Consolidation Principles Improve the
Land Use Situation in Reindeer Husbandry?
By Oyvind Ravna’

1 Introduction
1.1 Topics, aims and methods

The concept of land consolidation, or ‘severance’, describes processes of improving
land use or property structure. These processes are based on recognition of the fact
that properties or usufructs are difficult to use and that legally defined measures will
make it possible to improve the situation. Improving a property situation through
land consolidation normally entails changing the layout of properties or usufructs
between the possessors, or dividing joint properties between the owners. Prescribing
rules related to use, based on the ratio of each participant’s property to the whole or
share in a joint property, is also one type of land consolidation.

The legal basis and the methods for defining rights are rather different for
reindeer husbandry than for farming and forestry, for example. The aim of this
paper is to determine whether some of the principles from land consolidation
measures might be considered as a juridical “instrument” to improve the land use
situation, solve conflicts and define rights for reindeer owners and others that use
the pastures in the reindeer husbandry areas. As the article is based on a recently
started project rather than a completed one, the aim is to see if, and to what extent,
the principles might be considered such a juridical instrument. For the same reason,
there will not be any exact conclusions but rather certain concluding remarks, the
question addressed being whether the principles from land consolidation measures
are applicable as they stand, or modification of the legal framework is necessary to
make the principles suitable for use in reindeer husbandry areas.

In what follows, I will go through the principles of land consolidation with an
emphasis on prescribing rules related to use, which is the most interesting measure
for purposes of this work. I will look at this measure in general, and then go through
the present status of the principles as they relate to reindeer husbandry. I will also
provide a brief historical survey of the land consolidation process, the related legal
developments and developments in reindeer husbandry, which make it interesting
to see if land consolidation measures might be useful in improving the situation in
the reindeer husbandry areas. Further on, I will go through some of the procedural
requirements related to land consolidation. In the last section, I will concentrate on
the principle of prescribing rules related to use in reindeer husbandry areas, asking
the question what, if anything, has to be done for the principle to be considered as a
conflict-solving juridical instrument for such areas.

Methodologically, the article is based on relevant juridical literature, relevant
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legal acts, parliamentary bills and other legislative history, as well as decisions from
the Courts of Appeal and the Norwegian Supreme Court of Justice. The discussion
at the end of the article draws on three decisions from the land consolidation courts
in Northern Norway.

1.2 The land consolidation process and developments in reindeer
husbandry

The first land consolidations arose from the need to dissolve joint ownerships in
real estate or to settle rights of use as pressure on land intensified through use. The
affected areas were typically ‘common land’ that was used for grazing, forestry
or fishing. Over several hundred years, such measures have taken place among
landowners, tenants and peasants nearly all over Europe in order to improve the use
of farmland, pastures and forests.

The past and, to some extent, present situation among landowners can in some
ways be compared with the current reindeer husbandry situation in the Saami
areas in Norway, where general societal development has raised production aims,
resulting in increased pasture use. At the same time, development of the Industrial
Society has led to the loss of a substantial proportion of reindeer pasture; e.g. in
the county of Finnmark, pastures have been reduced by approximately 35 per cent
during the last 50 years.

During the last decade, the acknowledgement that reindeer owners have
usufructuary rights to pastures of a private nature has appeared among lawyers and
others. The more intensive use of limited pastures makes it necessary to identify and
determine the extent of these rights. The acknowledgement makes it particularly
interesting to see if juridical principles from land consolidation measures can
be applied in determining such rights and in improving the land use situation in
reindeer husbandry. Prescribing rules related to the use of land might be such a
measure. In the following, I will go into the concept underlying this measure.

1.3 Definition of prescribing rules related to use

The concept of prescribing rules related to use might be semantically understood
simply as “to prescribe rules for a certain kind of use”, without saying anything
about the basis for the arrangement. From this starting point, one might for example
conclude that the rules for using pastures are prescribed on the basis of biological
criteria to prevent overgrazing and that the aim is to administer the pastures for the
common good of the users as a ‘community’.

This does not contradict the law where the participants do not have specific
private rights to use the land but are merely members of an intangible group with
a collective right to grazing or other needs. Furthermore, one might also observe a



218

politically defined system of prescribing rules related to pasture use arising from
collective “fairness concerns” about the highest number of grazing animals allowed
for a particular business, for example.

In this paper, I shall employ “prescribing rules related to use” in a juridical
context or, more precisely, in the context of land consolidation. In such a context,
“prescribing rules related to use” is one among several types of measures that aim
to improve a property or land use situation and that have the common name land
consolidation. Dissolving a system of joint ownership and reallocating property
through the exchange of land are the measures traditionally connected with land
consolidation. But prescribing rules related to use, terminating rights of use (by
compensation) and organizing joint enterprises are also measures described in the
Land Consolidation Act' as land consolidation.

Prescribing rules related to use is applicable where two or more entities have
usufructs or private properties and there is “joint use by estates”.? The process might
also be applied where there is no joint use by estates “when the land consolidation
court finds that the attendant circumstances make such use particularly difficult”.?
The legal basis for the process might be usufructs, private ownership, or a share in
a joint property. The remedy might take into account the relations between several
joint owners, between a joint owner and a holder of a usufruct, or only between
holders of usufructs.*

As with the other land consolidation measures, it is a condition for prescribing
rules related to use that the remedy be built on the existing legal situation. What this
comprises, including its purview, can be found in sections 27 and 28 of the Land
Consolidation Act, which state: “Joint property shall be reallocated according to
the share ratio” and other properties “in such way that each estate obtains total land
value equal to that which it gives up”.

The legal status must therefore be clear or, according to section 16 of the Land
Consolidation Act, the land consolidation court must clarify it. If a dispute arises, it
must be handled according to section 17 of the Land Consolidation Act. The ratios
between property values or rights in connection with each of the joint users or
owners must not be changed when prescribing rules. This implies that the property
or usufruct which a participant has must be assessed (valuated). After the case is
decided, the value of this share should not be less than before.

Moreover, yields, investments and operating expenses are to be divided in
accordance with a determined ratio. The costs are normally apportioned according
to the benefit accruing to each participant,” which is again often a function of the
participant’s ratio in the arrangement. The same principle of apportionment by
determined ratio applies to the amount of influence a participant has on the board of
the joint property or the object of the arrangement.

One might therefore say that the appellation “prescribing rules related to use”
does not precisely describe what the land consolidation court does. ‘“Prescribing
legal rules related to use” would seem to be more correct.

As one might see from section 34, last subsection of the Land Consolidation Act,
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a case involving prescribing rules related to use might also entail simply determining
the share ratio after the use of the estate is decided. According to section 88a of
the Land Consolidation Act, a land consolidation court can clarify and determine
conditions related to the property and rights of users in joint ownerships and in other
areas that are subject to joint use by estates. To establish the share ratio, each joint
owner’s share of usufruct or the estate must be assessed.

Individual privileges and property in which the genuine value changes over time
must also be taken into account. Questions may therefore crop up regarding the
valuation of shares, for example, in grazing against shares in hunting or fishing. It is
always advisable to clarify the various types of future use. Where an assessment is
carried out, it is best that the person performing it is also the one who recommends
solutions to the questions. ®

1.4 Historical development

There were no separate sections about prescribing rules related to use in the two
oldest Land Consolidation Acts of Norway.” However, according to the Land
Consolidation Act of 1857, rules could be prescribed between owners and holders
of usufructs if this was done in connection with the dissolution of joint property
or reallocation of mixed property plots. Prescribing rules related to use as we
know it today appeared for the first time in the Land Consolidation Act of 1882.%
Societal development has made it necessary to change these rules several times, but
their purpose throughout has been to provide a means for efficiently adapting the
utilisation of properties and usufructs to changing circumstances.

Besides creating more useful relations between possessors, the articles regarding
prescribing rules related to use had the purpose of providing rules for use and joint
use in joint ownership of real estate. In the 19" century, these were primarily related
to harvesting, grazing and common fishing.

At that time, joint ownership of real estate was considered to be a hindrance to
developing more modern agriculture. According to the 1882 Act, prescribing rules
related to use between owners and holders of usufructs could be done only when
the court rejected the dissolution of joint ownership of real estate for economic or
other reasons. Prescribing rules related to use could then be a mean to improve the
land use situation where it was not possible, according to law, to terminate joint
ownership of real estate. Together with the section on prescribing rules related to
use, all the Land Consolidation Acts since 1857 have had sections about investments
in and maintenance of common roads, fences and the like in joint owner relations.

The Land Consolidation Act of 1950 changed the assumption that prescribing
rules related to use was a subsidiary process when the dissolution of joint ownership
of real estate could not be carried out. Considered a less comprehensive measure,
prescribing rules related to use could now be examined as an option in all cases
where it was not deemed less useful than dissolving joint ownership.” The provision
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especially targeted mountain areas where grazing domestic animals was the most
important form of land use, but it was not limited to such areas.

Prescribing rules related to use could be applied to both joint ownership and
disorderly property situations, but it was considered to be most useful for the
former situation. '° That prescribing rules related to use should be given priority
over dissolution of joint ownership could also be seen as a change in Norwegian
agricultural policy. During the last half of the 19" century and the beginning of
the 20", ‘common land’ and joint ownership in real estate was considered to be
a bygone, incomplete form of ownership associated with a “lower cultural level”
and a hindrance to the development of agriculture. Accordingly, the authorities
considered land consolidation to be a suitable measure to both benefit agriculture
and raise the cultural level. By the end of the first half of the 20™ century, this view
changed. It was no longer obvious that individual ownership was always better than
well-organized joint use or joint ownership.

More stringent restrictions were placed on dissolving joint ownership of real
estate above the timberline. According to section 3, item 4 of the Land Consolidation
Act of 1950, there could not be any dissolution of joint ownership for such properties
unless a land consolidation court unanimously decided that such a measure was
more useful than prescribing rules related to use. The aim of this provision was:

to hinder the implementation of land consolidation in mountain areas
where prescribing rules related to use might be as useful. One opinion
states that it would be justified to sever such areas as can be cultivated,
but not more than that. To sever uncultivatable joint-owned land above the
timberline into individual private plots may hinder use, e.g. for common
grazing. "' (author’s translation)

The provision was carried further into the Land Consolidation Act of 1979 as a
new section 26. One may notice that the argument used for the restrictions related
to dissolving joint ownership in mountain areas seems to be based solely on the
grounds of protecting common grazing of domestic animals belonging to the joint
owners. Reindeer husbandry was not mentioned.

In common land areas,'” where there is no distinct private or joint ownership,
the attitude towards land consolidation measures has been even more restrictive. In
general, a land consolidation court has no jurisdiction over such areas. An exception
was provided for persons who have the rights to grazing domestic animals. As early
as 1882, they could demand that the court prescribe rules related to grazing in the
part of the common land where they had grazing rights. The provision was carried
forward in the Land Consolidation Act of 1950 but with a more limited scope.
The jurisdiction of the land consolidation court became subsidiary, since the court
could only handle cases on appeal after the board overseeing the common land had
prescribed the rules of grazing. The rule was carried still further to the present Land
Consolidation Act of 1979 in its section 33.
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The present Land Consolidation Act again changed the rule from the act of 1950
stating that prescribing rules related to use should have priority over the dissolution
of joint ownership in real estate. In the present Act, dissolving joint ownership
and prescribing rules related to use are made equal. The measures may be chosen
according to which will yield the most useful result; or they can be combined if this
will provide a more proper solution to the case.

Prescribing rules related to use in reindeer husbandry areas was adopted through
the inclusion of a new article in the Land Consolidation Act in 1996."

2 Some procedural requirements
2.1 Useful property (improved property structure)

The basic material condition in any kind of land consolidation is the assumption
that the properties are only slightly or not at all useful and that it is possible to
achieve an improved property structure, a gain or a net benefit in relation to the
present or a planned future situation, e.g. the building of a new road or railroad. The
benefit is primarily of an economic nature.'* The reason for demanding that the court
prescribe rules related to use will likely be a need to improve an unfortunate land
use situation. The purpose of the case in concrete terms will then be to prescribe
rules that improve the use of land.

Thus, the requirements of a land consolidation case will not, unlike in a traditional
court case, be connected to a dispute or an unclear legal situation but more to
“potential to improve the property situation”. It may not be assumed, however, that
all affected parties will profit from the case. In a case heard by the Appeal Committee
of the Norwegian Supreme Court in 2001, after the High Court (The Court of
Appeal) had previously dismissed it, the Appeal Committee stated that there cannot
“be any conditions when presenting a land consolidation issue to ascertain that all
affected properties are difficult to utilize in a proper way and that each must benefit
through land consolidation.” After basing its findings on the assumption that the
appellant would benefit, and that the respondent would not sustain any losses, the
Court further stated that “the exchange of land will result in gain overall, without any
of the properties suffering loss. The conditions for considering land consolidation are
therefore in place.”"

2.2 There must be means which can improve the situation

Article 2 of the Land Consolidation Act lists the means which a land consolidation
court might use to improve a property situation. Since a land consolidation court,
as a court of special jurisdiction, has positively limited competence, section 2 is
considered to list exhaustively the means which a land consolidation court has at its
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disposal in land consolidation cases. In other words, it is a procedural requirement
that the court find a means in section 2 of the Act that is suitable for improving the
present property structure or land use situation. Chapter 6 of the Land Consolidation
Act, in which section 2 is found, gives detailed rules on how to use the allowable
means.

2.3 Limitations on prescribing rules related to use

Prescribing rules related to use in the Land Consolidation Act is limited to areas of
Jjoint use of real estate, or when there are attendant circumstances. An example of the
latter might be prescribing rules for big game hunting. According to the regulations
governing the size of hunting areas, in many instances individual landowners do
not have enough property to support hunting; i.e., based on the individual pieces
of land, one cannot provide the conditions necessary for hunting. By combining
the properties of a group of owners into one area, however, there would be enough.
Prescribing rules related to use in this case means establishing rules that govern
who can hunt (from year to year), voting, and how to divide the value derived from
the hunting. The rules must be prescribed according to the productive value of each
participant’s property.

One procedural principle is that a court will not undertake a more extensive
process than is necessary to solve the problems and improve the situation.
Prescribing rules related to use means setting out legal rules related to use instead
of changing the property situation. This is a less radical and more reversible process
than a traditional land consolidation process and has to be investigated before
considering the possibilities of dissolving joint ownership or reallocating plots.

2.4 Guarantee against losses

The Land Consolidation Act contains provisions that protect individuals from
incurring a negative outcome or losses in a case. The term “guarantee against
inflicted loss” is at the opposite pole of that about useful property (see section 3,
point a, of the Land Consolidation Act). This procedural premise is absolute, and
transfer of land for money, as it is prescribed in section 30 of the Land Consolidation
Act, cannot fulfil the requirement.'® The condition is primarily a guarantee of legal
protection for individuals who may voluntarily or involuntarily become participants
in a land consolidation case.
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3 Prescribing rules related to use in reindeer husbandry areas
3.1 Theoretical and methodological problems

The Land Consolidation Act was amended in 1996' to the effect that land
consolidation can take place in the form of “prescribing rules related to use in areas
in which reindeer husbandry is conducted pursuant to section 2 of Act 49 on Reindeer
Husbandry of 9 June 1978”." The rule was included as item 3 of point c, section 2.
This item also stipulates that the court cannot “regulate relations between the parties
conducting such reindeer husbandry”. Section 35, point i of the Land Consolidation
Act provides instructions on how such rules related to use can be prescribed:

Rules related to use and joint use may comprise, e.g. arranging relations
between reindeer husbandry and land owners and other estates in areas
where reindeer husbandry is conducted according to Section 2 of Act 49
on reindeer husbandry of 9 June 1978, regarding grazing, migration routes
and so on.

A revision of the Land Consolidation Act on 12 May of the previous year, adding
a new section 34a, made it possible to “establish common measures for the relation
between reindeer husbandry and the land owners and other estates.”

The third edition of Austend and Ovstedal’s commentary on the Land
Consolidation Act mentions the provision in section 2, point ¢, item 3 of the Land
Consolidation Act. The authors state that “it is not the individual reindeer owner
who is party to the land consolidation, since each reindeer owner does not have
an individual right to reindeer husbandry. The Saami reindeer husbandry right is
of a collective character.” As we might see from practice of the Supreme Court of
Justice, this statement is probably based on a bygone view of the rights of the Saami
reindeer owners."” Austend and @vstedal then proceed to list what prescribing rules
related to use might comprise. The list includes “deciding on the maximum number
of grazing animals in one particular area. The Land Consolidation Court might also
limit the grazing season, or prohibit the utilization of specific areas”. As mentioned
above, a regulation of use pursuant to the Land Consolidation Act must be based on
the existing legal situation. This often requires a clarification of the legal situation.
Moreover, rights have to be assessed in order to arrive at a size - or value - which
each party then brings to the settlement of the case. Rights or property may very well
be relocated or changed, but the extent of the rights, the property or the usufructs
cannot be reduced.

For land consolidation issues that are traditionally subject to prescribing rules
related to use, methods have been established for assessing input values such as
farming land and forests. Established methods exist for calculating the exchange
value for replacing cultivatable land with cultivated land, or young forest with
mature forest that is ready for felling. Deciding upon the legal status of traditional
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land and forest properties including usufructory rights, can be more complicated,
but there are established methods for this as well.

The rights of reindeer owners to land as a collective group can be assessed in
the case of purchase or expropriation by authorities, land developers and others that
make the land unavailable for reindeer husbandry in the future.?® Thus far these
are the only methods in existence. They only involve a limitation of the area to be
expropriated, in which the production potential is estimated and capitalized with
the aim of finding a collective economic compensation for the reindeer husbandry
district. This method is not applicable to grazing rights, which are still part of the
pastures of one or more groups of reindeer herders (siida).

The limitation issue takes on a different character when the area is to be used
for reindeer grazing in the future. Little or nothing has been done to determine the
distribution of rights or shares among the individual groups of reindeer owners in the
above-mentioned cases. Such a definition is essential in the process of prescribing
rules related to use.?!

Thus, it must be admitted that at present there exist no practical methods that can be
used in a land consolidation process for assessing the value of reindeer owners’ rights
to the pastures or for prescribing rules related to use. When it comes to clarifying and
defining reindeer pasture rights, the court might use traditional juridical methods.
Source material, however, is scanty. In addition to the problems related to sources
and methods, cases become no less complicated in having to organize use between
matters that juridically are very different in scale: the “collective” right to reindeer
pastures and the value of or usufructory right to a traditional agricultural or forestry

property.

3.2 Determining pasture distribution between reindeer husbandry
siidas

In connection with the current process of change in the Reindeer Husbandry Act,
the Reindeer Husbandry Legal Committee has proposed that the Land Consolidation
Court be allowed to examine in court rules related to use of pastures.?> The model for
this proposed permission is found in the rules in sections 3-7 and 6-3 of the Act on
Common Lands. According to section 33, last subsection, of the Land Consolidation
Act, the Land Consolidation Court may prescribe rules related to the use of common
land pastures for domestic animals if the board overseeing the common land has
already prescribed pasture rules for the area. The Committee based its proposal on
the following statement:

In several contexts it is natural to compare a reindeer husbandry district
with common land, and the Committee believes that the development has
shown that inside reindeer husbandry districts, there might be need of a
comparatively detailed set of rules related to the use of the resources.?
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Opportunities to bring cases before the court are limited: the County Reindeer
Husbandry Board must first sanction the rules and even then access is limited to
trying the reasonableness of the rules or whether they conflict with rights acquired
due to special legal considerations - most probably prescriptions - use since time
immemorial, rights acquired by consuetude, or the like.

This proposal gives the Land Consolidation Court a re-examination or appeal
function. Since it is a matter originally sanctioned by the County Reindeer
Husbandry Board, the process becomes a re-examination of a decision made by an
administrative body, not a lower court or a private possessor.

3.3 Basis for defining the share ratio lacking

The idea of “prescribing rules related to use in areas in which reindeer husbandry
is conducted” seems to have emerged out of a desire to resolve conflicts within
the reindeer husbandry industry in a simple way. In the report on the Ministry of
Agriculture’s preparatory work, it is stated that prescribing rules related to use is an
alternative

where the Land Consolidation Court under certain circumstances can
prescribe rules related to use in the area. The Land Consolidation Court
has extensive experience in resolving conflicts relating to agriculture and
pastures. Although the kind of animals involved and the legal basis for the
use of the pasturelands will be different, such conflicts will, in principle,
be the same as those we find in ordinary agriculture.?*

On balance, it seems safe to say that the Ministry of Agriculture’s point of view
on how to define the legal basis, or the share ratio, and its significance for the
process of prescribing rules related to use was probably a simplified one. Neither at
that time nor later was any clarification provided as to how to find this basis or share
ratio. Nor have any legal sources been available that could have helped resolve these
issues.

The work required of the Land Consolidation Court in 1996 was thus both
formidable in quantity and overly complex in nature. The Ministry then performed
a complete reversal from its first proposal “to extend the content of the Land
Consolidation Act to also include utilization conflicts within reindeer husbandry,
between reindeer husbandry districts and between reindeer owners” to “after giving
matters a more thorough consideration, finding it impractical [to let the Land
Consolidation Court handle conflicts within reindeer husbandry]”.

As a result, the competence of the Land Consolidation Court became limited
to handling cases between two parties with very different legal foundations. I will
come back to the kind of problems this would lead to for handling assessments and
legal matters.
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3.4 Some examples from the Land Consolidation Court

There have not been many cases regarding the prescribing of rules related to use
in reindeer husbandry areas since the Land Consolidation Act was changed in
1996. It is too early to determine the reason for this trend, however. An inquiry
addressed to the land consolidation courts situated in the reindeer husbandry areas
in Norway revealed that only three cases based section 2, point c, item 3, of the Land
Consolidation Act have been heard, of which two were in Finnmark County and one
in Troms County.”

All three cases were based on conflicts involving the grazing of reindeer and
domestic animals. In each case, the Court’s position regarding the legal basis was
“vague”. Apart from this common feature, the cases seem rather different.

The first case was raised by Statskog SF?° in June 1996, only a few months
after the new item 3 was approved and actually before it came into force. The
case, which was located in Langfjorden in the western part of Finnmark County,
was taken to court because of a need to secure the migration route for the reindeer
owners in Reinbeitedistrikt (reindeer husbandry district) 27 before Statskog SF
could rent a forest area to a farmer for purposes of cultivation. According to the
Land Consolidation Court, this area, with its “crossing land use interests”, seemed
to be a typical example where prescribing rules related to use could improve the
possibilities for use, both for farming and reindeer husbandry. The case was resolved
by a settlement reached in the Land Consolidation Court between the reindeer
husbandry district and the farmer who needed more land. The settlement resulted in
the migration route being marked in the terrain and protected against cultivation for
farming purposes. Reindeer migration was allowed on some of the private ground
close to the sea, and the farmer agreed to cover all the expenses of erecting a fence
around the areas to be cultivated.

The case Store Bekkarfjord Beitelag v. Reinbeitedistrikt 24 A occurred on
an island in the western part of Finnmark County. The matter was taken to court
because in 1995 some sheep owners started to bring sheep into an area serving as
an important spring pasture and calving area for reindeer. The area had not been
used as pasture for sheep in the past 40 years. The case was largely constricted by
previous rounds in Alta Municipal Court, as well as by a settlement reached during
the appeal process. Experts on both ordinary agriculture and reindeer husbandry
presented their statements to the Court. Considering, among other things, section 15
of the Act on Reindeer Husbandry, and reindeer husbandry’s being more established
in the area, the Land Consolidation Court concluded that a section of the conflict
area should be protected against domestic animals. Some of the domestic animals
were to be transported back to the mainland in exchange for financial support in
erecting a fence serving the needs of herding.

The case Reinoy Utmarkslag v. Reinoy Reinbeitedistrikt occurred on Reingya
(“Reindeer Island”) not far from the city of Tromse. This case was only recently
decided by the Nord-Troms Land Consolidation Court and the decision is not yet
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in force. The conflict here was over how many animals could graze in a particular
area (Reingya).

The Land Consolidation Court determined the maximum number of reindeer
that could graze in a certain area. The Court based its work on an expert report from
a survey of the grazing potential. Based on the grazing potential of the particular
areas, the expert provided advice as to the maximum number of domestic animals
and the highest number of reindeer the area could support. The number of domestic
animals belonging to the plaintiff was not reduced compared to the present number.
On the other hand, the number of reindeer appears to have been adjusted to match
the “remaining grazing capacity” as defined in a botanical survey.

The question whether the Land Consolidation Court may define the maximum
number of reindeer in a specific area was appealed to Halogaland High Court,
which declared: “the Land Consolidation Court has a legal right to determine the
maximum number of grazing reindeer in the consolidation area.” This ruling was
appealed to the Supreme Court, whose Appeal Committee unanimously dismissed
the appeal.”” The legal basis of this ruling was not discussed.

In this case, it might seem like there has not been any examination of the parties’
basis or share ratio in the common grazing area. Moreover, the distribution of
the limited pasture resources is based on a situation in which there has been no
reduction in the number of grazing domestic animals, while the number of reindeer
has been limited to an amount lower than the recommendation of the Reindeer
Administration Authority. This case may therefore serve as an example of how the
practices regarding the prescribing of rules in reindeer husbandry areas have not
become a set of rules aimed at prescribing /egal rules related to use but, rather, a
regulatory mechanism for scaling down and limiting the rights of reindeer owners.

3.5 Concluding remarks

The cumulative conditions in sections 1 and 3, point a, of the Land Consolidation
Act are the basic tangible requirements for submitting a land consolidation case.
This means that it must be possible to improve the situation when viewed as whole.
At the same time, no individual party should suffer a loss due to the outcome of the
case. In other words, no party’s costs and disadvantages should exceed the benefits.
The absence of a point of view regarding the tangible legal basis, or share ratio
of the reindeer owners makes it impossible to examine whether this provision in
section 3, point a, of the Land Consolidation Act is being observed. Under certain
circumstances, this situation may lead to an arbitrary result, which in its worst form
is probably a violation of the European Human Rights Convention’s provision on
the right to a fair trail.”®

The proposal of the Reindeer Husbandry Legal Committee to allow the Land
Consolidation Court to try the rules related to the use of pastures according to
the model used for common land does not solve the problems of assessment and




228

defining the legal basis. However, the set of problems related to these issues have
been simplified and become easier to deal with. The Land Consolidation Court need
not define the basis or share ratio but only examine whether an already prescribed
rule violates existing rights or “has unreasonable effects for some individuals”.

Thus far, the principle of prescribing rules related to use in reindeer husbandry
areas has not, as noted above, become a legal “instrument” for solving problems
and conflicts related to reindeer husbandry. This is unfortunate, because the methods
used in prescribing such rules are an effective instrument in other primary industries
involving land use.

In order to be such a “problem-solver” or to give real content to the principle
of prescribing rules related to use in reindeer husbandry areas, methods for
determining the extent of reindeer owners’ usufructory rights to pastures must be
developed. Moreover, the criteria for assessing the value of these rights must be
discussed and established. The production potential of the pastures may not always
be a good starting point for valuation, particularly in reindeer husbandry areas
where a number of different siidas share the pastures. On the other hand, it may be
relevant to start with what is indisputably private, individual property, the reindeer
and their qualities, the meat production, and the taxable income examined over a
certain period of time. Prescriptions, historical use, use since time immemorial,
rights acquired by consuetude or customary law, where these can be determined,
may also be of interest.

Groups of reindeer herders or owners operating together through a social and
industrial network, the siida, need to emerge as a natural legal entity with defined
rights and obligations. In order to achieve this, the siida needs to be given a more
defined form and more space in the reindeer husbandry legislation. Steps in the right
direction have been taken in the proposal regarding the Reindeer Husbandry Act.”

On the other hand, steps have yet to be taken in the direction of defining methods
to determine the extent of reindeer owners’ rights to pastures and the criteria for
assessing the value of these rights. Such steps will be necessary if a legal framework
is to be established that gives Saami reindeer owners the same possibilities to define
their rights and to use a conflict-solving body as owners of domestic grazing
animals have.
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