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SET OF EXERCISES 

LAW OF THE SEA 
&

INTERNATIONAL ENVIRONMENTAL LAW

Part I: Sources of international law and principles of interpretation
1. The Chief Justice of State B has been chosen to sit on the Bench of the International Court of Justice as an ad hoc judge in a case before the Court. He is not experienced in international law and has some problems in dealing with the mass of diverse materials submitted by the parties, including:

a. an article in the American Journal of International Law by a university lecturer,
b. a report by the International Law Commission on the area concerned,

c. a treaty between the two parties to the case,

d. a UN General Assembly resolution,

e. the report of a case decided by the Supreme Court of one of the parties,

f. an opinion of a law officer of one of the parties,

g. a previous decision of the International Court of Justice

Explain the sources and evidence of international law to the judge by referring to the items a-g.

2. How are international obligations formed?

3. Does the signing of a treaty involve any legal obligations? Use the UN Law of the Sea Convention as example.
4. How many State Parties are there to the UN Convention on the Law of the Sea?

5. Can a treaty be binding on States that are not parties to it? If so, how? 
6. The precautionary principle is incorporated into provisions of international environmental agreements. Identify 3-4 agreements with such provisions.

7. Is the precautionary principle part of international law? Present the arguments pro et contra for status as customary international law
8. In 1995 Spain brought Canada before the International Court of Justice claiming Canada had breached international law concerning the high seas. How was this dispute resolved?

9. On interpretation of treaties: 

a. What are the main principles of interpretation? 

b. What role do preparatory works have in the interpretation?

c. What significance has the preamble in the interpretation?

10. Examples

a. Does Article 19 of the Law of the Sea Convention (Convention) exhaustively regulate what passage that is not innocent?  

b. What obligations follow from Article 211(1) and (2)?

c. What does Article 2(1) of the 1994 Agreement on Implementation of part XI mean?

d. How are pollution defined in the Law of the Sea Convention and the Convention for the Protection of the Marine Environment of the North-East Atlantic (OSPAR Convention)? Is there differences and which? What consequences might that have? 
Part II Baselines, internal waters and territorial sea 
1. What are the function(s) of the baselines? 

2. How are they drawn? May any state draw straight baselines? 
3. In addition to its territory on the mainland of Africa, State J also exercises sovereignty over the J islands, a group of 150 islands, islets and rocks. They lie in a distance of 400 miles from the mainland coast of State J. State J establishes a series of baselines connecting the outermost islands, islets and rocks of the J Islands enclosing the whole group. State J declares that the territorial sea, contiguous zone, EEZ and continental shelf of State J are to be measured from these baselines. Advise neighbouring State K on whether these claims are valid. Both States are parties to the Convention.
4. Do vessels flying the flags of other states have a right to access the internal waters of a state? 
5. What is the legal foundation for and to what extent may a state legislate and enforce in respect of foreign vessels in its ports? Is it relevant that the vessel has called at the port voluntarily or has sought refuge?

6. When is a vessel in innocent passage? 
7. Are the following activities innocent passage? 
· A Norwegian naval vessel passing through Russian territorial waters? What if it is a submerged submarine? 

· Foreign naval vessels practising in the Vestfjorden?
· A towboat loses its tow but continues its transit through the territorial waters without disruptions 
· A Greek cargo vessel is observed discharging waste as it is leaving port in Narvik.

· A Guinean trawler passing through Norwegian territorial waters en route to fishing grounds in the high seas area of Loophole in the Barents Sea. What if it has engine failure and has to anchor in the territorial sea? 
· A foreign vessel disembarking refugees to life rafts when outside the Norwegian coast. What if the vessel is outside the territorial sea, may Norwegian authorities take any enforcement action? 
· A foreign vessel does not comply with the sea lanes designated by the coastal state in its territorial sea.

· A foreign vessel sails through an area closed by the coastal state.
7. What are the consequences of a vessel not being in innocent passage? 
8. May the coastal state require foreign vessels in innocent passage to use pilot? 
9. May the coastal state legislate and enforce in respect of vessels in innocent passage? 

10. What obligations does the coastal state have in respect of foreign vessels in innocent passage? 
11. Make a comparison between the right to transit passage in straits and the right to innocent passage in the territorial sea. What is the most important similarities and differences? 
Part III Contiguous Zone, Continental Shelf and Exclusive Economic Zone  
1. What is a contiguous zone and what is its breadth? 
2. Has Norway established such a zone? 
3. What are the inner and outer limits of the continental shelf?   
4. A Dutch company is operating a drilling rig on the Norwegian Continental Shelf. What state has jurisdiction over the rig?
5. Is Norway obligated to remove drilling rigs not in use anymore? 
6. May Norway establish security zones around the installations and what regulations may be established for them and enforced? 
7.  Compare the legal regime for the Continental Shelf with the regime for the Exclusive Economic Zone. What differences and similarities are there in respect of establishment, breadth, rights and duties?

8.  Why are states with continental shelves outside 200 miles obligated to make payments to the international communities on its revenues? 
9.  The Coastal State have sovereign rights to exploit the natural resources of the Continental Shelf. But what are its obligations: It plans to start exploiting oil from a field in an area with international maritime traffic? 
10.  In Article 56 of the Convention several types of rights or competences for the Coastal State in the EEZ are described; from "sovereign rights" to "rights". Why is that? 
11.  What are the rights of other states in the EEZ? May they e.g. establish a floating casino? What about military listening devices? 

 12. Compare the navigational rights of foreign vessels in the EEZ with that of the high seas.

Part IV The High Seas and the Area
1. What are the characteristics of the high seas? What are the rights and obligations of states? 

2. How is the jurisdictional question solved in respect of the high seas? 
2. If there is a collision between two vessels of different nationalities, which state(s) is competent to exercise jurisdiction in the case? 
3. Is the Norwegian Coast Guard competent to board and arrest a British trawler on the high seas suspected of illegal fishing in Norwegian EEZ? 
4. May the relevant Coastal State board a cargo vessel in an adjacent area of the high seas when there are suspicions that it is involved in smuggling of weapons, narcotics or weapons?

5. Part XI of the Convention regulates the legal status of the seabed and underground in the Area. In 1994 UN General Assembly adopted the Agreement relating to the Implementation of Part XI of the United Nations Convention on the Law of the Sea.  Assess the legal status of the agreement and what amendments it makes to the Convention.
6. There are few qualifications of the freedom of navigation. Given the universal obligation to preserve the marine environment, should the freedom in the high seas be further qualified?
Part V Navigation
1. Give a brief overview of the rights of navigation.
2 . Who is obligated under the law of the sea to comply with the international rules on navigation, manning, design etc of vessels? Give an overview of the most important conventions.

3. What rights do other states have in ensuring compliance with international rules and standards on seaworthiness? Example: A foreign passenger vessel calls at a Norwegian port. May the Norwegian authorities board and inspect the vessel to verify whether it is seaworthy. Is it an obligation for port states? What may the port state take of enforcement measures if the vessel is sub-standard? 
Part VI Fishing
1. Principles of international fisheries management

a) Describe the different jurisdictions living marine resources are subjected to and the rights of states to these resources,

b) What is a straddling fish stock? Describe the general international legal rules related to these stocks. 

c)  What does the obligation to cooperate on the conservation of high seas fisheries resources entail?  Discuss the weaknesses of the obligation and whether the amendments made through the 1995 UN Agreement (articles 8 through 13) will improve the situation. 

b) What are the conservation obligations of the coastal state in its EEZ according to the UN Law of the Sea Convention? Explain the concepts of "maximum sustainable yield" and "total allowable catch". Why are there separate provisions on access to surplus? Give examples of conservation measures to be taken by the Coastal States 

How will the introduction of the precautionary approach of article 6 in the UN Agreement on straddling fish stocks and highly migratory fish stocks affect this obligation?  

c) Will the obligation to conserve biological diversity affect conservation of living marine resources and how? 

d) Give an account of the cooperation between Norway and Russia on the conservation and management of shared fish stocks, e.g. the legal foundation of the cooperation. What is the Grey Zone Agreement? Does the cooperation apply to the Svalbard Fisheries Protection Zone?

d)  Coastal states sharing a mackerel fish stock in the North-east Atlantic have entered into annual agreements on the conservation and management of the stock.
 The agreement includes inter alia provisions on a total allowable catch for the stock (TAC), allocation of the TAC between the three coastal states and an agreement on the long-term management of the stock (annex ii).

Assess whether the long-term management plan implement of the precautionary approach (UN agreement article 6 and Annex II).  
e) The mackerel stock also occurs in an adjacent area of the high seas in the North-east Atlantic. Is and how are the fish stock managed in this area? Evaluate whether conservation measures are coordinated with the measures taken by the costal state.

What does the UN Agreement on straddling fish stocks and highly migratory fish stocks prescribe on the relationship between measures taken on the high seas and in areas under the jurisdiction of the coastal state in respect of the same stock?

f) Almost 90% of the fish is caught in areas under the jurisdiction of the coastal states. Do the conservation obligations such as the duty to use the precautionary approach apply to the EEZs and territorial seas? What measures have other states and international governmental organizations to ensure that they comply with their obligations? 

g) Give a description of the international conservation regime for whales and the most disputed issues.
2. Implementation and Enforcement

a) What jurisdiction does the coastal state enjoy over foreign vessels fishing in its EEZ and territorial sea?

a)  In 1995 Canadian a coast guard vessel arrested a Spanish vessel for allegedly illegal fishing on turbot, a fish stock regulated through the Northwest Atlantic Fisheries Organization, on the high seas adjacent to the Canadian EFZ. The European Community had objected to the conservation measures in force for the stock and was thus not bound to apply them.

The UN Agreement on straddling fish stocks and highly migratory fish stocks has entered into force and both states are party to the Agreement.
 If the conflict has occurred today, would the boarding, inspection and finally arrest of the vessel been consistent with the Agreement?

b) A Panamanian fishing vessel is observed fishing herring (a straddling fish stock) on the high seas of the north-east Atlantic. The herring fishery is regulated through the North-East Atlantic Fisheries Commission.
 Panama is not a member of NEAFC and thus not legally bound by the conservation measures adopted by this international organization. 

What obligations does Panama have in respect of its fishing vessels operating on the high seas; and in particular in respect of fish stocks managed through regional fisheries organisations? What measures may the member states legally take to ensure the vessel does not undermine the regulations? May the port states deny the vessel access to their ports for off-loading its catches?

c) Compare the procedures of the UN Straddling Fish Stock Agreement to ensure state parties’ implementation of conservation obligations with the corresponding procedures of the Convention on Biological Diversity. What are the similarities and what are the differences?

3. The southern bluefin tuna case

In July 1999 New Zealand and Australia filed a request before the International Tribunal for the Law of the Sea (ITLOS) for the prescription of provisional measures under UNCLOS article 290, paragraph 5, in a dispute with Japan. 

The applicants had previously requested the establishment of an arbitral tribunal to be constituted under UNCLOS Annex VII (hereinafter “the arbitral tribunal”) to adjudge and

Declare that Japan had failed to comply with its obligation to cooperate in the

conservation of the southern bluefin tuna stock by, inter alia, undertaking unilateral experimental fishing for southern bluefin tuna in 1998 and 1999 and thus inter alia had breached its obligations under Articles 64 and 116 to 118 of UNCLOS.

Read the order of ITLOS.
 Give a brief summary of the facts of the case and the legal questions raised before the court. Discuss whether the court applied the precautionary approach in reaching its decision.

Part VII: International environmental law
1. What does the principle of sovereignty over natural resources mean? Is it unfettered? Do for instance other countries have a legitimate interest in how Norway manage and conserve the wolves or other terrestrial predators?

2. Discuss the relationship between the different principles of international environmental law: sustainable developments, sovereignty over own natural resources and the prevention principle. Similarities and differences? 
3. Biodiversity 
The king crab or Kamchatka crab (Paralithodes camtschaticus)
 was introduced to Barent Sea in the Murmansk Fjord some forty years ago. Since then the stocks have grown and have spread into Norwegian waters. Since it was first seen in the Varanger Fjord in 1976 the stocks have grown on the Norwegian side of the border and spread westwards. The most serious problem so far has been the entangling of the crab in fish nets causing economic losses etc for the fishermen. Little is known about the effects of the king crab on the ecosystems, but the species seems to feed off queen (chlamys opercularis), sea urchins and other benthic species. This may cause significant changes in the ecosystems and competition with benthic fish.

Norway and Russia agreed on the first conservation measures for the Kamchatka crab in 2002 through the Norwegian-Russian Fisheries Commission. The Commission has agreed on a quota for Norway on 280.000 crabs and 1,4 mill. crabs to Russia for the year 2005.

However, the Norwegian authorities have decided to take measures to prevent or regulate the spread of the crab west off the 26 degrees east longitude.

Despite of the last mentioned measures, the crab is considered a living marine resource by the two coastal states. The species are however an alien in these marine ecosystems and the effects of the crab on the ecosystem is not well documented.
Discuss whether the approach chosen by Russia and Norway are consistent with their obligations according to the UN Convention on the Law of the Sea, 1995 UN Agreement on Straddling Fish Stocks and the Convention on Biological Diversity. Are they parties to these treaties?
4. Marine pollution 

a. The UN Convention on the Law of the Sea has been characterized as a framework convention. What does it mean? 

b. Find the MARPOL Convention from 1973 and the London Convention from 1972. 

c. Why do the different conventions deal with different sources of marine pollution?  What different activities cover the two conventions?  

5. Dumping

A Russian flagged vessel is planning to dump industrial waste in the Norwegian EEZ. Will this violate any of Russians international obligations, e.g. the obligation to prevent pollution of the marine environment? What is dumping and what conventions and rules are applicable?       

6. Vessel source pollution
a) Give a description of the three types of states involved (their role and interests)in navigation: 

· flag state

· coastal state, and 

· port state 
How does the jurisdiction of these states relate to each other?

b) Does the flag state have any specific obligations concerning its oil tankers sailing in these waters?
c) Does the coastal state enjoy jurisdiction over foreign flagged vessels transiting along their coastal lines? Explore the options before the coastal state to regulate such navigation to prevent accidents and pollution of the marine environment: 

· May the coastal state generally prohibit oil tankers from passing through the Barents Sea (respectively internal waters, territorial sea, EEZ and high seas)? 

· An oil tanker is on drift off the coast, the captain refuses assistance. Is the coastal state dependent on the consent of the flag state to intervene? 

· Will a single-hull oil tanker be in violation of the right to innocent passage and if so – what are the consequences?

· May the coastal state in other ways regulate such navigation; both by legislative as well as enforcement measures? 

d) May the port state deny oil tankers access because they do not confirm to standards set by the port state; or deviating from IMO standards?

e) What may the coastal state do in a situation where a foreign vessel is suspected of having violated during a passage through the territorial sea the coastal States antipollution legislation or international rules relating to pollution from ships?  
f) A foreign flagged vessel has been identified discharging used oil in the Norwegian Exclusive Economic Zone arrive at Norwegian port. Are Norwegian authorities competent according to international law to prosecute the discharge? 
g) A vessel has been detained in a port for suspected of having polluted the territorial waters of the port state. What are the rights of the flag state in such circumstances? 
h) The Norwegian Pollution Control Act (Articles 3 no. 3 and 46) authorises the authorities to intervene when vessels transiting the waters off Norwegian coast pose a risk for pollution. The Act is reproduced in http://odin.dep.no/md/engelsk/ regelverk/lover/022051-200002/index-dok000-b-n-a.html). What enforcement measures may be taken in the territorial sea or the exclusive economic zone be consistent with the UN Law of the Sea Convention and/or other rules of international law?  
i) Can the flag state be liable to other states for pollution caused by vessels flying their flag? And on what legal grounds?
7. Land based pollution

a) What conventions and/or international customary law regulate discharges from land-based sources; and in particular radioactive materials? 

b) Will UK by allowing discharges of radioactive material from a nuclear reprocessing plant such as in Sellafield; violate its international environmental obligations? 
8. Pollution from activities on the sea-bed
There are plans for starting exploration and exploitation of the enormous petroleum resources of the Barents Sea. 
a) What international environmental legal obligations do the two coastal states have to comply with in the planning, operating and in the ending phases of oil exploration: Eg. Are the coastal state obliged to have a licensing scheme, are there requirements for the regulation of oil exploitation and is the coastal state required to remove the installations when they are no longer in use?
b) Under Annex V of the 1992 OSPAR Convention state parties are obliged “…to protect the maritime area against the adverse effects of human activities so as to safeguard human health and to conserve marine ecosystems and, when practicable, restore marine areas which have been adversely affected, …”, Article  2. Discuss if and how this obligation may effect the utilisation of petroleum resources.
c) There is a blow-out from an oil installation on the Norwegian continental shelf in the Barents Sea causing damage to the environment. Under what circumstances would this constitute a violation of international obligations of Norway?
Theme for paper (exam spring 2004)
1. The legal role and significance of the 1992 Rio Declaration and 2002 Johannesburg World Summit Declaration.

2. Case: The Lofoten MPA
Norway establishes The Lofoten MPA (Marine Protected Area) by a royal decree of 1 May 2004 in accordance with the Nature Protection Act of 19 June 1970.

Extract of the regulation established for the Lofoten MPA:

Article 1 Territorial Scope of the MPA
The Lofoten MPA encompasses the marine areas off the islands, but not exceeding 24 nautical miles from the baselines. 

Article 2: The objective 

The purpose of the Lofoten MPA is to protect the fragile ecosystem and biological diversity of in the sea and the sea bed the Lofoten islands, in particular:

· the coral reefs, 

· the spawning area of the Norwegian Arctic cod, and 

· feeding grounds of the sea parrot and the Guillemot  
Article 5 Traffic

All passage must be conducted as not to harm or in other way deteriorate the environment. Passage of oil tankers and vessels transporting hazardous cargos above 5000 dwt. are prohibited.

Article 6 Reporting obligations

All vessels above 5000 dwt shall communicate their intention to traffic the MPA to the Control Office in Bodø at least 6 hours before entry. 

Article 7 Mandatory sea lanes 

All vessels navigating in the Lofoten Marine Protected Areas are obligated to follow the mandatory sea lane established for this particular area. 

Article 11 Bottom trawling

The use of bottom trawl is prohibited.

Article 18 Criminal liability

Any person who wilfully or negligently contravenes or is accessory to the contravention of any provisions set out in this regulation is liable to a fine. If the offender has been previously convicted pursuant to this Act, or if there are other aggravating circumstances, imprisonment for a term not exceeding six months may be imposed alone or in addition to a fine.
Facts:

The oil tanker “Ingvild Margrete” registered in Bahamas was observed in the MPA, both in the Norwegian territorial sea and in the EEZ part of the MPA, on 23 May 2004. The oil tanker was addressed by a Norwegian Coast Guard vessel while in the Norwegian EEZ. The crew was informed that the vessel had violated the regulations of the MPA, and was instructed to navigate around the MPA. The captain refused to leave the area and the vessel was subsequently arrested and brought to the port of Bodø. The captain and the owners of the ship were fined NOK 100.000 each for violating the regulations of the MPA; in the territorial sea and in the Exclusive Economic Zone.
The Foreign Ministry of Bahamas protested to the Norwegian authorities, claiming the arrest and the fining of the vessel was illegal and a breach of international law:

Bahamas claimed that Norway was not entitled to establish a MPA; neither in its territorial sea nor in the EEZ, as this is in conflict with the navigational rights of other states set out in the Law of the Sea Convention. 

Further, Bahamas claimed that the restrictions in article 5, 6 and 7 in the regulation of the Lofoten Marine Protected Areas is inconsistent with their rights of navigation deriving from the Law of the Sea Convention. Both the total prohibition in article 5 and the obligations to follow a mandatory sea lane in article 7 contradict the right to innocent passage in the territorial sea and the right of navigation in the EEZ.

On a generally basis it was also invoked by the Foreign Ministry of Bahamas that Norway is not competent to impose restrictions on fishing activities in the EEZ as established in article 11 of the regulations of the Lofoten MPA.

Even if Norway had the right to establish MPA in this area, the regulation was still invalid as the right procedures for such an act were not followed. According to chapter XII of the Law of the Sea Convention Norway was not entitled to establish MPA in the EEZ without the approval of IMO. 

Alternatively, if Norway had the right to establish the Lofoten Marine Protected Areas and to adopt these regulations; Bahamas claimed that both the arrest of the ship and the fining were illegal. Norway was not competent to take these enforcement measures since the vessel had not been involved in any discharge.
The Foreign Ministry of Norway dismissed all the claims, and maintained it complied with its obligations according to article 8 of the Convention on Biological Diversity to protect its biological diversity and to establish protected areas by establishing the MPA. 
Additionally, Norway claims that the restrictions set forth in the regulation of the Lofoten MPA do not contradict the rights of the flag state. Firstly Norway has the jurisdiction to regulate environmental questions. The establishment of and the regulation of the Lofoten MPA is therefore within the legislative jurisdiction of Norway. By establishing the Lofoten MPA Norway is merely exercising its sovereignty over the territorial sea and the jurisdiction of its EEZ as regulated in the Convention on the Law of the Sea.
Secondly, the content of the rights of the flag state to navigate in the territorial sea and in the EEZ have to be interpreted in the context of the general obligations to protect the marine environment in chapter XII in the Law of the Sea Convention and the obligations in the Convention on Biological Diversity. Also, the regulation of the Lofoten MPA applies to a small designated area and therefore does not infer heavy burdens on the flag states. The regulations of the navigational rights must be balanced with the coastal states needs to protect its marine environment

In the further, Norway claimed if there is a conflict between the Law of the Sea Convention and the Convention on Biological Diversity, the CBD will prevail since it is a newer convention with more specific environmental obligations for the states.
As for the procedures for the establishment of the Lofoten MPA, Norway had notified the IMO (The International Maritime Organization) beforehand and claims that the right to establish the MPA was within its competence according to article 56 and 211(5) of the Law of the Sea Convention.

Finally, Norway claims that it was competent to arrest and fine the vessel. It argues that article 220 (6) of the Convention on the Law of the Sea is to be interpreted in view of the threat posed by the passing of the oil tankers and vessels with other hazardous cargos in a fragile area and in the context of the precautionary principle.  
Discuss the claims of both Bahamas and Norway. 

� The Agreement for 2005 is on  � HYPERLINK "http://odin.dep.no/filarkiv/226333/vedleggTrepartsavtale_2005.doc" ��http://odin.dep.no/filarkiv/226333/vedleggTrepartsavtale_2005.doc� 


� See  � HYPERLINK "http://www.un.org/Depts/los/convention_agreements/convention_overview_fish_stocks.htm" ��http://www.un.org/Depts/los/convention_agreements/convention_overview_fish_stocks.htm� 


�  See more info about NEAFC on � HYPERLINK "http://www.neafc.org" ��www.neafc.org� 


� See  Order of 27 August 1999 at � HYPERLINK "http://www.itlos.org/start2_en.html" ��http://www.itlos.org/start2_en.html� (under proceedings and judgments).


� See info on the crab at � HYPERLINK "http://www.imr.no/visste_du/arter/kongekrabbe" ��http://www.imr.no/visste_du/arter/kongekrabbe� (in Norwegian only) and in English at � HYPERLINK "http://odin.dep.no/ud/norsk/publ/rapporter/032121-220009/index-hov004-b-n-a.html" ��http://odin.dep.no/ud/norsk/publ/rapporter/032121-220009/index-hov004-b-n-a.html� (para. 4.2).


� See � HYPERLINK "http://odin.dep.no/filarkiv/225563/Protokoll_33._sesjon.pdf" ��http://odin.dep.no/filarkiv/225563/Protokoll_33._sesjon.pdf�   (para 9 and Annex 7)





