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I. INTRODUCTION

1. How can the Faculty of law contribute? 

The MPCT as an inter-disciplinary and inter-faculty programme. How can the discipline of law contribute to peace studies? International law. Human Rights. Dispute settlement. Mediation. Legal integration.

2. What is peace? 

My definition for the purpose here is “the absence of war between states”. There is no valid definition under international law of war. However, some legal characteristics are: 

· armed forces are used 

· in hostilities between 

· (at least) two states; 
· the own perception of the involved states is relevant; 

· the extent of hostilities, damage and time etc. is relevant, too.
War is a major evil: costs in terms of death and suffering, destruction of assets, environmental pollution, long-term psychological damages etc.

3. What is a legal system? National law ‑ international law 

A legal system provides for

· the creation of legal rules (written rules by a legislator and case law by courts),

· the resolving of disputes on the basis of rules (judicial system etc.) and

· the enforcement of lawful decision (police etc.).

However, a civilised legal system must be

· established according to democratic principles,

· humane (cf. the Nüremberg-principles and development of human rights),

· limited according to fundamental principles such as legality, proportionality, no retroactivity, protection of private property etc. and certain procedural guarantees (e.g., right of defence, contradiction (right to cross-examine), notoriety etc.).
National legal systems – i.e., the legal system within a state under international law. International law as a legal system itself: law between states and between international organisations and states; and in modern international law between individuals and states and between minorities/indigenous people and states as found in the human rights development.
How national and international legal systems relate to each other. Monism and dualism.

Sovereignty and international law: a fundamental concept, with a formal (or legal) side and a material side ("Realpolitik"). Sovereignty in law signifies the formal freedom of action of states. In general, legal rules are aimed at limiting the freedom of action. 
4. Selection of the EU
Focus will be on European integration as found in the European Union. Does the EU contribute to peace among the Member States? In Annex 1 a proposal to give the Nobel Peace Prize Award of 2004 to the EU is reproduced. The proposal alleges that the co-operation within the EU is a fundamental prerequisite for peace in Europe today. 
Relevant EU-links on the Internet include:

- http://europa.eu.int/index_en.htm (main site of the EU), 

- http://www.lib.byu.edu/~rdh/eurodocs/ec.html (site containing historic documents in European integration)

- http://www.europa.eu.int/eur-lex/en/search/search_lif.html (official EU documents)

- http://europa.eu.int/eur-lex/lex/JOHtml.do?uri=OJ:C:2004:310:SOM:EN:HTML (the EU Constitution text)
- http://europa.eu.int/scadplus/leg/en/cig/g4000.htm (EU glossary)

II. THE BASIS OF THE EUROPEAN UNION: THE EUROPEAN COAL AND STEEL COMMUNITY 

5. The origin of the ECSC 

The continental enemies France and Germany ‑ three wars from 1870 until 1945.

The Versailles Treaty (1919): ambition to contain German power. Strict conditions on Germany of reparation and demilitarisation. IMAGE (versailles1919kart) One major French response: IMAGE (maginotline) Maginot Line (French Minister of War 1929‑32) from Belgium to Switzerland.

After 1945: The horrors of the Second World War were in the minds of some politicians – how to react?

Unification of Western Europe compatible with US strategic interests in Europe under Cold War conditions; the Marshall aid programme. Parallel European co‑operation enterprises: OEEC (later OECD), Council of Europe, The Western Union, the failed European Defence Community.
Schuman Plan of 9 May 1950. The premises of the plan:

“Europe will not be made all at once, or according to a single plan. It will be built 
through concrete achievements which first create a de facto solidarity. The coming 
together of the nations of Europe requires the elimination of the age-old opposition of 
France and Germany. Any action taken must in the first place concern these two countries and the ECSC will be the 
first concrete foundation of a European federation indispensable to the preservation of peace. (Emphasis added.)
The main elements of the plan:

· one limited but important area ‑ that of coal and steel (at the time essential input for warfare; the “Community Method”);

· a common and independent body with legislative power (supra-national as opposed to international); 

· provide all the Member States with coal and steel products on identical terms (prohibition of discrimination on national grounds);

· no customs/duties on steel and coal between Member States (internal free trade area);

· development of common exports (common external trade policy); and financial plan (investment, price equalisation, restructuring funds).

ECSC Treaty of 18 April 1951 (Treaty of Paris – references are to the original Treaty text); from the preamble:

"CONSIDERING that world peace may be safeguarded only by creative efforts equal to the dangers which menace it;

CONVINCED that the contribution which an organised and vital Europe can bring to civilization is indispensable to the maintenance of peaceful relations;

CONSCIOUS of the fact that Europe can be built only by concrete actions which 
create a real solidarity and by the establishment of common bases for economic development;

DESIROUS of assisting through the expansion of their basic production in raising the standard of living and in furthering the works of peace;

RESOLVED to substitute for historic rivalries a fusion of their essential interests; to establish, by creating an economic community, the foundation of a broad and 
independent community among peoples long divided by bloody conflicts; and to lay the bases of institutions capable of giving direction to their future common destiny;

HAVE DECIDED to create a European Coal and Steel Community and to this end has designated... "

Art. 1 focused on a common market, common objectives and common institutions.

(1) The common market was characterised (Art. 4) by the absence of

- duties on export/import, of charges “with an equivalent effect” and of quantitative restrictions, 

- discrimination based on nationality between producers, buyers and consumers 
- restrictions which divide the market or exploit the consumer and “hamper the buyer in the free choice of his supplier”,
- subsidies and state assistance “in any form whatsoever”, and

(2) The common objectives (Art. 3) included:

- regular supply of the common market,
- equal access to the sources of production,
- low prices compatible with the expansion and improvement of production,
- improvement of living and working conditions of the labour force and
- furthering of international trade.

(3) The common institutions:

- a High Authority (today the Commission),
- a Common Assembly (today the European Parliament),
- a Special Council (Council of Ministers) and
- a Court of justice.
The institutions should all act independent from Member States and in the common interest.

The High Authority 

Art. 9 fourth and fifth subsection read: 

"The members of the High Authority shall exercise their functions in complete independence, in the general interest of the Community. In the fulfilment of their duties, they shall neither solicit nor accept instructions from any government or from any organisation. They will abstain from all conduct incompatible with the supranational character of their function

   Each member State agrees to respect this supranational character and to make no effort to influence the members of the High Authority in the execution of their duties." (Emphasis added.)

Nine members (8 were appointed from Member States, and 1 elected by the 8).

The High Authority had power to issue decisions in the execution of its tasks. A decision was "binding in all their details" (cf. Art. 14 ECSC) and was an important novelty as a legal tool in international law. A decision may be general or individual (corresponds today to a Regulation, cf. Art. 249 EC – regulation = general application / decision = individual application. The concept of a European law is introduced in the EU Constitution Art. I-33).

The Assembly 

This body represented "the peoples of the member States" (Art. 20 ECSC), elected among national MPs or directly elected within one Member State (Art. 21 ECSC).

A motion of censure on the general report of the High Authority could be taken under Art. 24 ECSC. If carried, the members of the High Authority had to resign.

The Council (of Ministers)

Composed of one member from each Member State at the level of the government. The Council had specific tasks under the ECSC provisions, which should be exercised with a view to "harmonizing the action of the High Authority and that of the governments" (responsible for economic policy of their country).

When an action by the High Authority required the consent of the Council, and a unanimous decision was not required under the Treaty, the voting requirements in the Council were by
- absolute majority (at least four votes out of six) provided that among those four is one of the states producing at least 20 pct. of the total value of coal and steel of the Community (i.e., Germany and France) or

- equal vote (three votes out of six), provided that the High Authority maintained its proposal and that among the three was two Member States producing at least 20 pct. of the coal and steel of the Community.

The Court 

Seven judges appointed by "agreement among the governments" (Art. 32). The task of the Court was to "ensure the rule of law in the interpretation and application" of the Treaty (Art. 31). The Court could annul a decision or a recommendation by the High Authority (Art. 33). The Community could be held liable under Art. 34 and 40 for any financial damage resulting from an annulled action.

Parties to a dispute before the Court could be Member States, the Council and private enterprises.

Enforcement of judgments were possible under Art. 44 and 92 “through the legal procedures in effect" in the Member States.

Dissolution of the ECSC

The ECSC was established for a period of 50 years (cf. Art. 97) and the Community was dissolved formally by 23 July 2002. Assets and obligations of the ECSC have been taken over by the EC. Today, the steel and coal sectors are part of the internal market within the framework of the EC Treaty.

6. The institutional innovations of the ECSC 

Main points: 

· the High Authority as legislator (by way of decisions) 

· the independence (from the Member States) of the High Authority 

· the own financial resources of the ECSC 

· the limitations of the power of the Council of Ministers 

· the Assembly as democratic link and surveyor of the High Authority (by way of censure)
· the mandatory dispute settlement by the Court of Justice

Comparing ECSC-law and international law the following points in ECSC-law may be observed: 

· the strength of the rule of law (direct effect/supremacy = international legislation / supranationality)

· legal certainty through the work of the Court 
· high degree of transparency and public debate 

· a system of accountability 

III. THE EUROPEAN UNION 

7. The EU’s legal and institutional system in general 

The present EU-construction. IMAGE (EUthreepillarsGRAPHIC) Three pillars: the Communities (EC/EAC ‑ pillar 1) and Common Foreign and Security Policy (CFSP ‑ pillar 2) and the Justice and Home Affairs (pillar 3). EU Treaty covers the three pillars, whereas the EC Treaty covers the first pillar only.
The legal difference between pillars 1 and 2/3 is supra-nationality (in 1) and international co-operation/inter-governmentalism (in 2/3), respectively. The aim is to integrate pillars 2 and 3 in pillar 1. Under Art. I-7 in the EU Constitutional Treaty (“Constitution”) the EU “shall have legal personality”. This means that the EU will become one legal unit and the pillar system will disappear.

The EU common institutions: 

· the Commission: composition (25 members), powers: executive and legislative/budget 

· the Council of Ministers: composition (25 members), powers: legislative/budget 

· the European Parliament: composition (682 members), powers: legislative/budget 

· the Court of Justice: composition (15 members), powers: judicial 

· the Court of Auditors: composition (15 members), powers: financial controller

The European Council: composition (26 members, 25 heads of state or government and the Commission President), no formal power, but overall “political engine” of the EU.

Meeting frequencies, presidency, locations

The EU institutional system can hardly be compared to any known national system. It is a system sui generis (“all by itself”).

The three means of the EC to achieve its goals:

‑ the common policies (“regulations”) – exclusive competence for the EU bodies

‑ the economic and monetary union (the euro) – a mix of common monetary policy and economic policy co-ordination

‑ the common internal market (“the four freedoms”) – shared competence

Population, GDP and voting power in the Council of Ministers
	Member State
	Inhabitants (2004)
	Share 

of EU-population
	GDP mn. euro 

(2004)
	Share of EU-GDP
	Votes in Council (Nice)
	Inhabitants pr vote 

(Nice)
	Share of votes (Nice)

	Germany
	82,545,000
	18.1
	2,200,310
	21.88
	29
	2,846,379
	9.0

	France
	59,896,000
	13.2
	1,600,504
	15.91
	29
	2,065,379
	9.0

	Great Britain
	59,518,000
	13,1
	1,591,297
	15.82
	29
	2,052,345
	9.0

	Italy
	57,482,000
	12.6
	1,353,029
	13.45
	29
	1,982,138
	9.0

	Spain
	40,978,000
	9.0
	789,768
	7.85
	27
	1,517,704
	8.4

	Poland
	38,194,000
	8.4
	196,175
	1.95
	27
	1,414,593
	8.4

	Netherlands
	16,258,000
	3.6
	462,639
	4.60
	13
	1,250,615
	4.0

	Greece
	11,047,000
	2.4
	166,315
	1.65
	12
	920,583
	3.7

	Czech Republic
	10,211,000
	2.2
	84,110
	0.84
	12
	850,917
	3.7

	Belgium
	10,397,000
	2,3
	273,631
	2.72
	12
	866,417
	3.7

	Hungary
	10,115,000
	2.2
	79,522
	0.79
	12
	842,917
	3.7

	Portugal
	10,480,000
	2.3
	137,210
	1.36
	12
	873,333
	3.7

	Sweden
	8,975,000
	2.0
	274,904
	2.73
	10
	897,500
	3.1

	Austria 
	8,092,000
	1.8
	230,003
	2.29
	10
	809,200
	3.1

	Slovak Republic
	5,381,000
	1.2
	30,707
	0.31
	7
	768,714
	2.2

	Denmark
	5,398,000
	1.2
	195,758
	1.95
	7
	771,143
	2.2

	Finland
	5,220,000
	1.1
	147,976
	1.47
	7
	745,714
	2.2

	Irish Republic
	4,025,000
	0.9
	142,755
	1.42
	7
	575,000
	2.2

	Lithuania
	3,447,000
	0.8
	15,544
	0.15
	7
	492,429
	2.2

	Latvia
	2,319,000
	0.5
	9,914
	0.10
	4
	579,750
	1,2

	Slovenia
	1,997,000
	0.4
	25,589
	0.25
	4
	499,250
	1.2

	Estonia
	1,351,000
	0.3
	7,990
	0.08
	4
	337,750
	1.2

	Cyprus
	728,000
	0.2
	12,742
	0.13
	4
	182,000
	1.2

	Luxembourg
	451,000
	0.1
	24,175
	0.24
	4
	112,750
	1.2

	Malta
	400,000
	0.1
	4,675
	0.05
	3
	133,333
	0.9

	EU-25
	454,905,000
	100.0
	10,057,242
	100.00
	321
	1,417,150
	100


Under the Constitution a President of the European Council shall be elected and an EU Foreign Minister shall be appointed. The Foreign Minister shall also be the Commission Vice President.

8. The fundamental values 

The fundamental values of the EU are included in Art. 6 EU and 2 EC:
- Liberty ‑ cf. the four freedoms.
- Democracy ‑ free and fair European Parliament, national and local elections.
- Human rights: No specific EC-legislation; the Charter of Fundamental Rights of the European Union (2001) is not legally binding; Member States bound by UN and the Council of Europe treaties. The development by the ECJ of fundamental rights (= human right) within the EU. 
- Rule of law, not by men.
- Fundamental rights, as laid down in the European Convention of Human Rights.

- National identities of its Member States. 

- Market economy. The need in a market economy for free and fair competition (= strict competition regulation). 

- Social dimension: the welfare state ‑ the “European model” (as opposed to the “US model”).
In Art. I-3 (1) of the Constitution the aims of the EU are “to promote peace, its values and the well-being of its peoples”. Furthermore, under Art. I-2 
“The Union is founded on the values of respect for human dignity, freedom, democracy, equality, the

rule of law and respect for human rights, including the rights of persons belonging to minorities. These values are common to the Member States in a society in which pluralism, non-discrimination, tolerance, justice, solidarity and equality between women and men prevail.”
Part II of Constitution includes the Charter on fundamental rights, which will become legally binding.

9. Membership and non‑membership. Sanctions. Termination 

The membership criteria – Art. 50 EU provides that: 

“Any European State which respects the principles set out in Article 6 (1) may apply to become a member of the Union . …" (Emphasis added.) 

In addition to the principles set out in Art. 6 EU (cf. above) the European Council (Copenhagen, 1993) provided additionally: 
"Accession will take place as soon as an applicant is able to assume the obligations of membership by satisfying the economic and political conditions required." (Emphasis added.)

Accordingly, membership requires that the candidate country has achieved:

‑ stability of institutions guaranteeing democracy, the rule of law, human rights and respect for and protection of minorities,

‑ the existence of a functioning market economy as well as the capacity to cope with competitive pressure and market forces within the Union,

‑ the ability, to take on the obligations of membership including adherence to the aims of political, economic and  monetary union has created and

‑ Community legislation must be implemented effectively through appropriate administrative and judicial structures.

During negotiations of enlargement the Commission raised sensitive issues such as corruption, minority protection (e.g., of Roma people), gender equality. Some specific negative issues were discrimination of a Russian minority in Latvia, childcare institutions in Romania. 

The EC Treaty contains various forms of negative measures (sanctions) in case of breaches of the treaty:

‑ suspension of voting rights in the Council (cf. Art. 7 EU)
‑ an action (law suit) at the ECJ and a fine to a Member State (cf. Art. 228 EC)
‑ private or public criticism of a Member State by Community bodies (cf. Art. 104 (8) EC)
‑ restrictions on lending to a Member State from the Community/EIB and requirements with regard to state lending (in prospectuses) (cf. Art 104 (11) EC)

Suspension of voting rights in the Council (cf. Art. 7 EU) requires, i.a., a risk of a serious breach by a Member State of principles mentioned in Art. 6(1) EU or  the existence of a serious and persistent breach = “suspend certain of the rights deriving from the application of this Treaty to the Member State in question, including the voting rights of the representative of the government of that Member State in the Council”; there are elaborate procedures for such a decision.

[The Haider-incident (political sanctions in 2000 against Austria by some EU Member States).

“Austria's 14 EU partners have said they will freeze their bilateral relations with Vienna and downgrade diplomatic contacts if Mr Haider's party and the conservative People's party form a ruling coalition. A new government including the Freedom party is expected to be approved by Austria's president, Thomas Klestil, today after the two sides pledge to respect democratic values. 

   Portugal's prime minister, Antonio Guterres, said that not even the risk that the action of the 14 could hurt the EU's workings would deter Austria's partners. 

   "It is a question of principles and values," Mr Guterres insisted. "This is much more important than any tactical question about how this or that [EU] dossier may be affected in the coming months." 

(From The Guardian 3 Feb. 2000.)]
Sanctions should be seen in connection with positive measures, such as different forms of economic support (in particular, subsidies under the Common Agricultural Policy, regional aid and favourable investment loans) and political (moral) support.
Withdrawal from the EU? Art. 51 EU: “This Treaty is concluded for an unlimited period.”
In the Constitution Art. I-60 (1) is provided:

“Any Member State may decide to withdraw from the European Union in accordance with its own constitutional requirements.”

Exclusion from the EU? Not possible under existing law. A Member State may be persuaded to leave voluntarily?
10. The principles of non-discrimination, legality, proportionality, loyalty 

Principle of non-discrimination on national grounds is fundamental (cf. Art. 12 EC): 

"Within the scope of application of this Treaty, and without prejudice to any special provisions contained therein, any discrimination on grounds of nationality shall be prohibited. ... "

The prohibition of discrimination on grounds of nationality exists within the EU. However, discrimination possible vis-á-vis third countries (cf. “Festung Europa”) may be possible. Internal liberalism with external protectionism = paradox. 

General prohibition of discrimination: Art. 13 EC: 

"Without prejudice to the other provisions of this Treaty and within the limits of the powers conferred by it upon the Community, the Council, acting unanimously on a proposal from the Commission and after consulting the European Parliament, may take appropriate action to combat discrimination based on sex, racial or ethnic origin religion or belief disability age or sexual orientation.”
The principles of legality is provided for in Art. 5 EC thus: 

"The Community shall act within the limits of the powers conferred upon it by this Treaty and of the objectives assigned to it therein.”

This is an important article because it expresses a fundamental aspect of the Community: the Community cannot do more than what the Member States allow or empower the institutions to do; the Community shall only act if an added value can be demonstrated; and the Community shall always apply the least extensive measures.

The principles of proportionality is provided for in Art. 5 EC

“Any action by the Community shall not go beyond what is necessary to achieve the objectives of this Treaty.”

Principle of loyalty is laid down in Art. 10 EC:

"Member States shall take all appropriate measures, whether general or, particular, to ensure fulfilment of the obligations arising out of this Treaty or resulting from action taken by the institutions of the Community. They shall facilitate the achievement of the Community's tasks.
   They shall abstain from any measure which could jeopardise the attainment of the objectives of this Treaty."

These principles are maintained in the Constitution
IV. FEDERALISM FROM A LEGAL PERSPECTIVE 

11. Federalism. The “Community method”. Timetables and stages 

The ECSC covered the area of coal and steel = a limited economic area, important, but not generally essential (a functional approach); combined with a long-term and general political aim of a European federation. “Federation”, “federal” or “federalism” has never been included in any legal language (neither in the EU Constitution).

The "Community method" – practical, concrete and limited; built on a desire to avoid an extensive political integration scheme. Key features: 

· the Commission has a monopoly to propose legislation, 

· the Council normally decides by qualified majority vote, 
· the European Parliament co-decides, 

· the Council and the Commission execute common policies 

· the Members States implement common policies 
· the Court of Justice resolves disputes

The Community method is a process with no purpose of its own. The purpose is the aims of the EU (cf. preamble and treaty provisions above).

Setting timetables/stages as mechanisms of keeping the integration process in motion: The phasing in of new Member States (transitional periods), the Internal Market (1992-programme, Financial Services Action Plan etc. have time schedules) and the Economic and Monetary Union in three stages are (but a few) examples.

12. The common interest and the principle of subsidiarity 

The Community is based on a mix of idealism/visions (“peace, human dignity, liberty, democracy, equality, the rule of law, human rights and well-being of peoples”) and the self-interest of the Member States (“the national interest”). 

The definition of self-interest becomes important. What is the main purpose of a modern state? A traditional state: protection and promotion of its own citizens, companies and territory. The EU introduces the common interest as a constituent part of national self-interest. In short – today, states can achieve more together than separately.

The EU does not substitute the Member States, but organiser their powers on a large number of issues as shared sovereignty. The common currency as an example (even tiny Luxembourg has a say in, e.g., German budgetary deficits).The Members States “own” the EU.

Art. 5 second paragraph EC defines subsidiarity thus:

"In areas which do not fall within its exclusive competence, the Community shall take action, in accordance with the principle of subsidiarity, only if and insofar as the objectives of the proposed action cannot be sufficiently achieved by the Member States and can therefore, by reason of the scale or effects of the proposed action, be better achieved by the Community."

This is a general principle of organising a society: decisions should be made as close to the citizens as possible. The principle gives guidance in balancing of democracy and efficiency and in the question of what is the relevant geographical area for equal treatment? 
The Constitution Art. I-13 enumerates the exclusive competence of the EU:

“The Union shall have exclusive competence to establish the competition rules necessary for the functioning of the internal market, and in the following areas:

· monetary policy, for the Member States which have adopted the euro, 

· common commercial policy, 

· customs union, 

· the conservation of marine biological resources under the common fisheries policy.

The Union shall have exclusive competence for the conclusion of an international agreement when its conclusion is provided for in a legislative act of the Union, is necessary to enable it to exercise its internal competence, or affects an internal Union act.”

Art. I-14 in the Constitution lists the areas of shared competence:

“The Union shall share competence with the Member States where the Constitution confers on it a competence which does not relate to the areas referred to in Articles 12 and 16.

Shared competence applies in the following principal areas:

· internal market, 

· area of freedom, security and justice, 

· agriculture and fisheries, excluding the conservation of marine biological resources, 

· transport and trans-European networks, 

· energy, 

· social policy, for aspects defined in Part III, 

· economic, social and territorial cohesion, 

· environment, 

· consumer protection, 

· common safety concerns in public health matters.

In the areas of research, technological development and space, the Union shall have competence to carry out actions, in particular to define and implement programmes; however, the exercise of that competence may not result in Member States being prevented from exercising theirs.

   In the areas of development cooperation and humanitarian aid, the Union shall have competence to take action and conduct a common policy; however, the exercise of that competence may not result in Member States being prevented from exercising theirs.”

In economic and employment policies there is co-ordination (meaning that decision-making rests with the Member States) under Art. I-15 of the Constitution:

“The Union shall adopt measures to ensure coordination of the economic policies of the Member States, in particular by adopting broad guidelines for these policies. The Member States shall coordinate their economic policies within the Union.

   Specific provisions shall apply to those Member States which have adopted the euro.

   The Union shall adopt measures to ensure coordination of the employment policies of the Member States, in particular by adopting guidelines for these policies.

   The Union may adopt initiatives to ensure coordination of Member States' social policies.”

Art. I-17 refers to areas of supporting, coordinating or complementary action by the EU:

“The Union may take supporting, coordinating or complementary action.

   The areas for supporting, coordinating or complementary action shall be, at European level:

· industry, 

· protection and improvement of human health, 

· education, vocational training, youth and sport, 

· culture, 

· civil protection.

Legally binding acts adopted by the Union on the basis of the provisions specific to these areas in Part III may not entail harmonisation of Member States’ laws or regulations.”

The Constitution will enter into force on November 2006 (cf. Art. IV-447), provided that the Constitution is ratified by all 25 Member States according to their constitutional rules. As of early March 2005 the following Member States have ratified: Hungary, Lithuania and Slovenia. After referendum in Spain ratification will take place. 
V. THE EUROPEAN COMMUNITY’s LEGISLATION 

13. Different forms of legislation 

Art. 249 EC states:

''In order to carry out their task and in accordance with the provisions of this Treaty, the European Parliament acting jointly with the Council, the Council and the Commission shall make regulations and issue directives, take decisions, make recommendations or deliver opinions.

   A regulation shall have general application. It shall be binding in its entirety and directly applicable in all Member States.

   A directive shall be binding, as to the result to be achieved, upon each Member State to which it is addressed, but shall leave to the national authorities the choice of form and methods.

   A decision shall be binding in its entirety upon those to whom it is addressed.

   Recommendations and opinions shall have no binding force." (Emphasis added.)
- Regulation (direct effect/supremacy) – necessary in common policy areas

- Directive (interpretation, direct effect/supremacy, state liability) ‑ internal market measure ‑ harmonisation of laws

- Decision (direct effect) – individual cases

- Non-binding acts (cf. “soft-law”)

14. The nature of EC-law in Member States 

Direct effect means that the authorities in a Member State, in particular including courts, shall apply EC rules. From direct effect of regulation (following from the EC Treaty) to direct effect of  Treaty rules and rules in directives (following from the ECJ case law).
Supremacy means that EC-law has direct effect in cases of collision between national law and EC-law. EC-law shall be given priority over national law.

A Member State may be liable to pay compensation in case of a breach of EC-law, i.e., a citizen or a company may be awarded compensation under EC-law by a national court for damage resulting from a breach of EC-law by the Member State.

A national court is obliged under EC-law to interpret ‑ as far as possible ‑ a national rule strictly so as to allow legal effects for EC‑law.

All these legal principles/rules contribute substantially to the efficiency of EC-law.

15. The law-making procedures 

The Commission, the Council and the Parliament are the legislators (regulations and directives) – as for the treaties the Member States are the “legislators” (agreements between states).

The Commission makes a legislative proposal to the Council and Parliament. The co-operation between the Council and the Parliament vary according to the legal authority of a decision:

‑ assent, i.e., the Council needs the support of the Parliament ‑ e.g., accession of new Member States – cf. Art. 49 EU;

‑ co-decision, cf. Art. 251 EC; today the most applied procedure, which gives the Parliament a right to initiate conciliation through a Conciliation Committee with representatives of both bodies. If no agreement is reached, the Parliament has a veto;

‑ co-operation, Art. 252 EC – essentially, the Parliament can prevent actions unless the Council is unanimous or there is agreement between the Council and the Commission in a second reading (e.g., Art. 99 EC on the multilateral surveillance);

‑ consultation procedure, i.e., the Parliament must have been able to express its opinion.

The Constitution proposes a simplification with the co-decision procedure as the principal legislative procedure.

VI. THE EUROPEAN COMMUNITY’s DISPUTE SETTLEMENT: THE COURT OF JUSTICE 

16. Forms of action 

Direct actions

‑ enforcement action (e.g., breach of EC-law by a Member State) – Art. 226 EC

‑ annulment action (review of Community acts) – Art. 230 EC

‑ staff cases – Art. 236 EC

Preliminary rulings

Co-operation between ECJ and national courts, cf. Art. 234 EC. An action where the ECJ interprets EC-law when asked by a national court to help it to decide a dispute before it when EC-law is relevant – a very practical form of action.

17. Legislation and judicial activism 

Legislation aims at regulation of concrete issues in general, whereas a judgment aims at regulating a specific dispute.

However, a court may often need to base its decision on a rule that may not be part of written

law (legislation). This is in the nature of judicial activities.

Legal activism characterises ECJ. The ECJ has made substantial contributions to the development of EC-law, such as the doctrine of direct effect, doctrine of supremacy, principle of Member State liability and rule of interpretation.

Judicial activism = a democratic problem? (Non-elected judges as law-makers.)

VII. TENTATIVE CONCLUSIONS 

18. Is there anything to learn for other regions of the world? 

The EC legal and institutional system as an “article of exportation”? or: Can EU-co-operation be a model or an inspiration for regions elsewhere?

Could the African Union – established in 2002 between 53 African countries as the successor to the Organisation of African Unity ‑ be an example? From the preamble of the AU Constitutive Act (cf.. http://www.au2002.gov.za/docs/key_oau/au_act.htm). 

“CONSCIOUS of the fact that the scourge of conflicts in Africa constitutes a major impediment to the socio‑economic development of the continent and of the need to promote peace, security and stability as a prerequisite for the implementation of out development and integration agenda ... “ (emphasis added) 

In Art. 5 (1) the institutions of the AU is listed; they include the Assembly of the Union; the Executive Council; the Pan‑African Parliament; the Court of Justice; the Commission; the Economic, Social and Cultural Council; the Financial Institutions (including a central bank).
Latin America and South East Asia may be other relevant regions, cf. as one example ASEAN.

19. Further development of the EU 

At present states following are applicants for EU membership: Romania, Bulgaria, Macedonia, Croatia and Turkey. IMAGE (eu28states) Turkey as a special case (large, poor and moslem). The Cyprus issue. Ukraine may be expected to apply during 2006?
A European identity has not yet been created (however, European citizenship, voting rights, common currency, European education/research etc.). One major force of further integration may be the military mono-strength of the USA. Europe – not the USA – should be the European Union ideal. Annex 2: A memo on “THE EUROPEAN UNION AS ECONOMIC AND POLITICAL ALTERNATIVE TO USA”.

The need to reform institutions: (i) democratic deficit; (ii) majority voting; (iii) composition of bodies; (iv) elected president; (v) national parliaments’ role and (vi) language regime; the external policy areas: (vii) common security and defence policy; (viii) strong foreign policy co-ordination and (ix) common immigration policy; and the internal policy areas: (x) common prevention of organised crime; (xi) common agricultural policy (including fisheries) and (xii) economic policy co-ordination. (List not complete!)

Most of these issues are addressed in the Constitution. It will thus establish a more orderly EU legally speaking. It is based on federal principles and some new institutional ideas are introduced such as an elected President of the European Council, an EU Foreign Minister, national parliaments are directly involved in the application of the principle of subsidiarity, a citizens’ initiative has been introduced etc.
If ratification of the Constitution by all 25 Member States fails there must be a political solution. Depending on the circumstances bilateral negotiations with the Member State, in order to address the specific concerns (cf. the Danish “opt-outs” under the Maastricht Treaty) combined with a second procedure for ratification, could be foreseen. Alternatively, a Member State may be asked to leave the EU and regulate its relationship to the EU24 on the basis of taking part in the EU internal market. 
However, it is unlikely that the Constitution will be renegotiated (apart from necessary formal changes) in such a situation. It is too important to be put aside and the underlying political force is too strong. This force – in my view – is built on the premise that there is no reasonable alternative to the EU for the organisation of the relationship between Germany and France. IMAGE (kohlmitterandverdun) From this point of view the European Coal and Steel Community has a life after death. I think EU will succeed again! 
Annex 1: Proposal to give the Nobel Peace Prize Award of 2004 to the EU
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P R O P O S A L

FOR THE AWARD OF THE NOBEL PEACE PRIZE 2004

According to Alfred Nobel the Peace Prize should be awarded to the person who has done the most or the best work for fraternity between nations, for the abolition or reduction of standing armies and for the holding of peace congresses. Legal persons are included. I, the undersigned, propose that the European Union (EU) be awarded the Nobel Peace Prize for 2004 for the reasons set out below.

P R E M I S E S

(A) Peace between European states should not be taken for granted
States may organise their relationship so as to ensure a more peaceful world. This is the case of the Member States of the European Union. Starting economic integration within the European Coal and Steel Community (ECSC) in 1952 the EU has secured peace between France, Germany, Italy, Belgium, the Netherlands and Luxembourg, and subsequently between an increasing number of other Member States. Armed conflict between the EU Member States has not been, is not, and cannot be an option. 

However, policies based on discrimination on national grounds may threaten the existence of the EU under specific circumstances. The French political party “Front National” has among its slogans “Le parti pour la France!”
, “Les français d’abord”
 and “Sortir la France de l’Union européenne”
. Other examples of policies systematically favouring discrimination on national grounds could have been mentioned. Such tendencies are counteracted by the EU.

(B) The destiny of Europe cannot any more be separated from that of the EU

Enlargement from 15 to 25 Member States will take place in 2004. The EU will then cover approx. 70 pct. of the European land area, 80 pct. of the European population, and 90 pct. of the European economy.
 Today, any important development in Europe cannot be separated in practice from the EU. It is therefore safe to say that the EU secures peace in Europe.

(C) The principles of liberty, democracy, respect for human rights and the rule of law

have never before been spread so widely in Europe
“The Union is founded on the principles of liberty, democracy, respect for human rights and fundamental freedoms, and the rule of law, principles which are common to the Member States”, cf. Article 6 (1) of the EU Treaty. All Member States must share the political platform of the EU. As a starting point the willingness of Member States to fulfil these obligations, albeit to a varying degree, is related to the economic attractiveness of the EU. The political platform is a condition for the EU’s economic success and thus a virtuous circle is created. 

(D) An EU Constitution

A Constitutional Treaty for the EU is under negotiation. It will include the principles of the EU and a human rights catalogue. It will also contain rules on voluntary withdrawal by a Member State from the EU and on enhanced co-operation between several Member States. These rules show that the EU is not a state under international law, but an international organisation bringing together sovereign states. The Constitutional Treaty is another step in the gradual development of the EU, clarifying and expanding the co-operation between the Member States. Ratification is expected during 2005/6.

R E A S O N S

The prosperity of the EU has been made possible by implementing the innovative and courageous ideas put forward in response to the horrors of the Second World War, notably in the Schuman Plan Declaration of 9 May 1950. 

(1)

Wars in Europe, in particular between Germany and France, are the historic background for the vision of a unified Europe. The ECSC offered an alternative to the use of armed force. Today a unified Europe has become a reality. The alternative to the EU is a risk of war. Therefore, an EU in decline is a risk. The continuous development and success of the EU can best be explained in this context. As long as these risks are understood the EU may continue to prosper. 
(2)

The Community method is an approach to inter-state relations. The method is a blend of idealism and realism. It is idealistic with regard to its ambition: creating peace and progress for the peoples of Europe. It is realistic as to the means to achieve the ambition: using small steps to reach concrete results as a sound basis for further progress. “Europe will not be made all at once, or according to a single plan. It will be built through concrete achievements which first create a de facto solidarity.”
 Thereby, a process of learning by doing establishes the basis for “an ever closer union”, cf. Article 1 EC Treaty. The results of small steps will only be fully recognized after a period of time, such as, e.g., the unique introduction of the euro – a goal matured during 25 years.

(3)

The common interest is at the core of the EU. A common interest between states must be established on the basis of voluntary agreement – the common interest can never be imposed. This is not to say that a Member State will never feel overruled in the EU. However, every Member State will weigh and balance its own interests.
 Furthermore, there is a political understanding in the Council that a vital interest of a Member State should be respected regardless of voting rules (“the Luxembourg Compromise”, 1966).

The common interest should not be seen as a contradiction of national interest but rather as a part of it. In particular, the EU testifies to the belief that modern states can achieve more together than separately. A limitation of national decision-making is acceptable in exchange for the partaking of collective decision-making. For example, under the rules of the Economic and Monetary Union Luxembourg may influence German budgetary policy. This has never previously been the case and it is acceptable to Germany only within the EU framework.

(4)

The principle of subsidiarity guides the EU institutions in the delimitation of competence between them and the Member States. The EU shall act only when a common interest can be demonstrated. Finding an acceptable balance between the supranational and the national level is – and will remain – the major challenge and source of dispute within the EU. Achieving a generally acceptable mix of competence sharing between the EU and the Member States will preserve legitimacy of the EU.

(5)

The common interest is expressed through the activities of the EU institutions. “Human nature does not change, but when nations and men accept the same rules and the same institutions to make sure that they are applied, their behaviour towards each other changes. This is the process of civilization itself.”
 
The institutions are generally characterised by independence from the Member States. Their independence is expressed in the legal mandate, the composition and the financing of the institutions. There is a balance between the institutions reflecting the stage of development of the EU. The institutions of the EU have no direct comparison to a national constitutional system. The balance represents a sui generis separation of power between the executive, the legislator and the judiciary.

(6)
Acceptable legislation and dispute settlement are practical preconditions for peaceful co-existence. In international legal history the development of EC law is remarkable. Through its supranational effects EC law pervades the Member States’ legal systems. 

EC legislation is characterised by qualified majority voting, direct effect in and supremacy over national law, and an obligation to pay compensation in case of damage suffered by individuals as a result of a Member State’s breach of EC law. 

Dispute settlement by the EC Court of Justice is characterised by active participation in developing EC law, in particular, through involvement in decision-making by national courts under the preliminary ruling-system, by the binding nature of the Court’s judgments and a certain degree of efficient enforcement mechanisms vis-à-vis the Member States.

(7)

The principle of non-discrimination on grounds of nationality is fundamental. Jean Monnet said: “(t)he spirit of discrimination has been the cause of the world’s greatest ills, and the Community is an attempt to overcome it”.
 Such discrimination is permitted only under very narrow exceptions, indeed. 

A general prohibition of discrimination has been developed on that basis, and on the basis of equal pay for male and female workers for equal work, to cover “any discrimination based on any ground such as sex, race, colour, ethnic or social origin, genetic features, language, religion or belief, political or any other opinion, membership of a national minority, property, birth, disability, age or sexual orientation shall be prohibited”, cf. Draft Constitutional Treaty Article II-21.

(8)

Economic progress is an attraction of the EU. Sustainable economic growth must be the foundation for employment and social security. To promote economic growth the Member States have agreed a common (or internal) market (originally limited to coal and steel), common policies and – most of them – a common currency. There are requirements of sound public finance within the eurozone, but to a large extent budgetary policy remains in the hands of the Member States. 

(9)

Distribution of wealth is a major goal for the EU. Solidarity and social cohesion are basic values. About one third of the EU budget is allocated to regional and structural development. The economic progress of many Member States would not have been possible without the EU. The majority of Central and East European states will now be included. 

Greek and Turkish Cyprus has been divided since 1962. EU membership of (Greek) Cyprus may unite the island. Should this happen the economic attraction of the EU will have defeated decades of political strife and division on the island – in itself no small ground for a Peace Prize if it were to occur.

(10)

In the global perspective the EU may provide a moral authority. The EU has no armed forces and its role in peace creation must rely on diplomatic and political means. The EU may inspire regional co-operation in other parts of the world based on the Community method. Thus the EU may become a standard setter for development and peaceful co-existence in practice. A certain inspiration may already have been drawn in the cases of, e.g., the African Union and the Association of Southeast Asian Nations. 

The EU is the major global actor in development and humanitarian aid, which should also be seen in the context of moral authority.

O B J E C T I O N S

It has been stated that peace among the EU Member States should be sought in causes such as, in particular, the development of democracy, based on a moderate market economy, rather that in the EU itself. It has been argued that the EU would not have come into being without US persuasion at the time according to US cold war interests. 

However, peaceful co-existence – as war – can hardly be attributed to a single cause. Democracy, liberty, human rights and the rule of law are primary conditions for peace and at the base of the EU political system, cf. (C) above. The transformation from authoritarian rule to democracy in Greece, Spain and Portugal has been anchored within the EU framework. A similar development is clearly foreseeable in the context of the immature democracies of the new Member States. Accordingly, the EU fortifies democracy where it is most required.

The point of view that the Schuman initiative, the German response and the subsequent development have several causes should not detract from the fact that some politicians had a vision of peace, the courage and the ability to take a historic opportunity of decisively turning political patterns in Europe, cf. (B) above.

It has been said that the EU is about the economy, not peace. However, this overlooks the fact that the original plan was to secure peace through economic integration. The machinery of the four freedoms mix national economies to such a degree that war no longer has a purpose. As an example among literally thousands the harmonisation of rules concerning bank deposit-guarantee schemes could be mentioned. Depositors of EU credit institutions may rely on a security of € 20,000 on deposits regardless of the place and nationality of the institution. Thus one fragment of economic integration is produced. When all fragments come together over time a “snow-ball effect” is achieved. This is the realism of the Community method.

Another objection could be that the EU is developing into a “European superstate”. The EU is not a “superstate” but an international organisation with sovereign states as members. It represents a unique way of organising inter-state relations. A Member State may withdraw from the EU under the Draft Constitutional Treaty – a codification of present EC law. Consequently, the EU exists only as long as the Member States consider their interests to be served by it and the EU must give a reasonable response to the question from Member States: “What is in it for us?”
The EU is criticised for lack of democracy and transparency, inefficiency, bureaucracy, corruption and other things. It is true that the EU is not an ideal world. The reason is that the EU is Realpolitik. Indeed, the fortunate mix of idealism and realism is the most important reason of EU’s exceptional success as an instrument for peaceful transformation of relations between states. 

R E M A R K S  O N  T H E  A W A R D  P R A C T I C E

It has been said that the strengthening of international co-operation between states has been a sustained intention of the Norwegian Nobel Committee.
 It may therefore be surprising that the EU has not been related to the award of the Peace Prize already. One explanation offered is that an “award to the leading figures behind the movement toward European economic and political integration was clearly difficult in a country as divided on that issue as was Norway”.
 It has also been said that it does not require a lot of imagination to understand that the Committee has not dealt with EU-proposals presented to it.
 

Such statements may be interpreted in the context of Norwegian party politics. All Committee members are affiliated to a political party and hold their Committee membership on that basis. However, the Prize must be awarded according to the will of Alfred Nobel and not on the basis of the platform of political parties in Norway. Furthermore, political differences between Committee members are not unique and differences have occasionally been revealed. A consensual approach is laudable. However, from time to time consensus may be impossible.
 It should be pointed out that the EU enlargement proves that the considerable reservation in Norway to EU membership is an unattractive derogation elsewhere in Europe. Therefore, a cool and detached assessment by the Committee Members appears particularly appropriate in this matter.

It is likely that an award to the EU would be controversial in Norway. However, “(i)n historical hindsight, several of the more controversial prizes are now considered among the most successful ones”.
 In my view, it would be a regrettable omission on the part of the Committee not to take the opportunity in 2004 to acknowledge the EU, in particular, on account of its enlargement. The German Chancellor Willy Brandt received the Peace Prize for his Ostpolitik (1971). This policy brought Eastern and Western Europe closer together. The EU enlargement is a logical successor of the Ostpolitik. 

An award to the EU could be seen in the Committee’s tradition of Prizes related to, in particular,

international organisations, from the Inter-Parliamentary Union (e.g., 1902), the League of Nations (e.g., 1919) to the United Nations (2001); and the international legal tradition, including the ideals of mediation and arbitration based on international legal norms. The Institute of International Law was the first legal person to receive the Peace Prize (1904) for its efforts to formulate general principles of international law. For example, the ECSC Decision was a legal instrument of general application and binding in its entirety and directly applicable in all Member States – a novelty under international law at the time. Furthermore, the notions of “constructive abstention”
, “double majority”
 and the suspension of a Member State’s voting rights
 are examples of legal creativity applied within the EU for the benefit of continuous motion as opposed to the status quo.

Conclusion

The boldness of the original thinking and the subsequent success have been so extraordinary that the European Union deserves the Nobel Peace Prize Award as an acknowledgement of its achievement in preventing war and securing peace and prosperity between an increasing number of European states and as an incitement to further progress. The Prize for 2004 would be particularly appropriate since enlargement takes place in that year. As a consequence, I suggest the European Union is awarded the Nobel Peace Price for 2004. 

I wish the Committee the best of deliberations in deciding on the 2004 Nobel Peace Price Award!

Tromsø, 23 January 2004

_____________

Per Christiansen

Dr. juris

Professor of Law and Jean Monnet Professor

University of Tromsø”
Annex 2: A memo on “THE EUROPEAN UNION AS ECONOMIC AND POLITICAL ALTERNATIVE TO USA”.

“Speech at the Norwegian Atlantic Committee Seminar

“Transatlantiske relasjoner og nye sikkerhetsutfordringer”,

at Sydspissen Konferansesenter in Tromsø 29 September 2003

THE EUROPEAN UNION

AS ECONOMIC AND POLITICAL ALTERNATIVE

TO USA

(speaking notes)

1. Introduction

Vast and complex theme – a careful approach that leads to a selection of a few issues and a relatively low degree of precision.

Some assumptions

Alternative for whom? Unspecified! (Norway)

By “alternative” I mean a “friendly competitor”.

EU25 = Europe (with approx. 70 pct. of the land territory, 80 pct. of the population, 90 pct. of the Gross National Product of Europe
).

Some starting points

EU and USA, basically, share history, religion and to some extent culture. They are both democratic societies based on a market economy-ideology. In my view any analysis of EU and USA should start from the basis that EU and USA should remain partners.

USA may seem ambivalent to the “ever closer union” in Europe; on the other hand, a division (ambivalence) between “old” and “new” Europe is unrealistic (UK is a special case
). The evolution of EU leads to structural changes in the relationship between EU and USA. EU is increasingly unwilling to accept US leadership (Iraq is a current example).

Political attitudes between EU and USA are unlike – “EU is collective and feminine, USA is individual and masculine”.. This may be illustrated by the Draft EU Constitutional Treaty, which states, i.a., that EU is founded on the values of respect for human dignity, liberty, democracy, equality, the rule of law and respect for human rights. These values are common to the Member States in a society of pluralism, tolerance, justice, solidarity and non-discrimination. The Union shall contribute to peace, security, the sustainable development of the earth, solidarity and mutual respect among peoples, free and fair trade, eradication of poverty and protection of human rights and in particular children's rights, as well as to strict observance and development of international law, including respect for the principles of the United Nations Charter. The preamble to the US Constitutions reads: “We the People of the United States, in Order to form a more perfect Union, establish Justice, insure domestic Tranquillity, provide for the common defence, promote the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity, do ordain and establish this Constitution for the United States of America.” (The idea of limited government.)

Although applying economic and political pressure, USA is inclined to rely on armed force. EU has to rely on economic and political pressure and on providing a moral example to other world regions. Al Capone’s words (in which there is some truth): “You can go a long way with a smile. You can go a lot farther with a smile and a gun.” may symbolise the difference. 

Different arenas: USA is the only military superpower. But in the economic sphere USA and EU are (broadly speaking) equal players. In the fight against terrorism USA is among many other states and depends on their co-operation. “Even USA needs friends.”

2. Security and defence

EU should not seek to compete with USA as to armed force. EU ideology is not based on the use of armed force but on diplomacy and institutions to define a common interest. Furthermore, an arms race would probably be too costly for EU. Ultimate security for EU will rest with USA. The logic of the situation seems to require a division of labour in the security field. 

Co-operation (division of labour) could be based on US armed force as a last resort, if EU diplomacy and peacekeeping do not work. However, a framework has to be found (NATO in combination with UN?). Problem: EU will anchor the use of armed force in the UN system, whereas USA is less inclined to do so (unilateralism, cf. “coalition of the willing”). A solution is necessary, perhaps through reform of the UN system.

Today EU finances (much) more than USA within peacekeeping and humanitarian aid, whereas USA spends (much) more than EU on developing armed force. These financial facts may (already) reflect an informal division of labour. 

In the Draft EU Constitutional Treaty (“Draft”) is stated, i.a., that the EU Common Foreign and Security Policy shall include

“all questions relating to the Union's security, including the progressive framing of a common defence policy, which might lead to a common defence.”

The Draft contains proposals for a common body for public procurement of military hardware etc. and a start-up fund to finance preparations. It is likely that EU progressively will develop armed forces (with light arms) to support diplomacy and peacekeeping.

3. The welfare state

The EU emphasise the collective whereas USA emphasise the individual. EU has a welfare state as a goal, whereas this is not pronounced in USA. As illustrations may be mentioned that

- under the Draft, EU shall promote the well-being of its peoples, a social market economy aiming at full employment and social progress, it shall combat social exclusion and discrimination, promote social justice and protection, solidarity between generations and protection of children's rights, it shall promote economic, social and territorial cohesion, and solidarity among Member States and social partners’ involvement;

- in the US Declaration of Independence it is stated, i.a., “We hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty and the pursuit of Happiness.” Former President Lyndon B. Johnson has said: “Every citizen will be able, in his productive years when he is earning, to insure himself against the ravages of illness in his old age.”

4. The perception of international law and of human rights

USA has been supporting the development of international law, cf. as illustrations the establishment of the League of Nations and the United Nations. However, UN has changed much since 1945. In particular, more member states dilute the influence of USA.

Today, based on the national interest (particularly as a consequence of 11 September 2001
), USA has rejected international treaties such as the Biological Weapons Convention, the Kyoto Protocol on global warming, the land mine ban treaty; the International Criminal Court treaty. USA has withdrawn unilaterally from the Anti-Ballistic Missile (ABN) treaty in order to deploy a National Missile Defence (NMD) and has rejected ratification of the Comprehensive Test-Ban treaty. 

EU has deplored these US decisions. The on-going Iraq situation illustrates to the full the differences in view on the UN. “The rule of (international) law vs. the rule by (the strongest) men.” However, EU Member States are divided on the Iraqi issue.
On human rights USA takes different views from the EU on, e.g., 

- capital punishment. EU has expressed, i.a., this view: “The EU is deeply concerned about the increasing number of executions in the United States of America… [and] urged the USA to withdraw its reservation on Article 6 of the International Covenant on Civil and Political Rights (ICCPR), concerning the prohibition on imposing the death penalty on minors…[i.e., under the age of 18]”.
- the right to carry arms
,

- the USA Patriotic Act (2001) “to deter and punish terrorist acts in the United States and around the world” contains a number of measures on political surveillance criticised by civil rights groups (including groups in USA).

- the treatment of prisoners (from Afghanistan) in Guantanamo Bay (including citizens of EU Member States). 

5. Trade and markets

EU is broadly comparable to USA as a force in international trade. EU and USA have to agree for WTO to achieve results. The US financial market is larger, but Euroland’s financial market has a strong growth potential.

Conflicts (“trade-wars”) between EU and USA have concerned issues such as EU restrictions on US banana and hormone-fed beef export to EU, and US countervailing duties on EU steel export to USA etc. Such trade disputes will continue to sour relations. Might the situation be mitigated by an EU-USA free trade zone?

Also US economic sanctions, such as those against Cuba with extra-territorial effects, are strains on the relationship since EU companies are penalised.

6. The monetary system

EU has introduced Economic and Monetary Union (EMU) with the euro as the common currency. The euro is increasingly an alternative reserve currency to the USD. States may decide to keep (part of) their foreign exchange reserve in euro; and euro may be preferred to USD in international commercial payments.

USD substitution by euro may be seen by USA as contrary to her financial interests since it implies a loss of seignorage
. The size of reduced seignorage is difficult to estimate, but substantial amounts may be involved.

USA may offer monetary leadership to other states based on US interests. Several countries have “dollarized”, in particular in Latin America, which implies a monetary abdication policy. However, the focus in “Euroland” is on the common interest, not the national interest (even if it is true that Germany plays an important part), e.g., each Central Bank Governor has one vote in the European Central Bank Council.

Problems: Monetary integration requires a certain degree of economic integration (cf. internal market), economic policy co-ordination (in particular in the macro economic field) and political co-operation (cf. the EU Common Foreign and Security Policy).

7. The political organisation

The EU is not a state under international law, but an international organisation with sovereign states as Member States. EU does have a federal character, but the Member States have conferred upon EU all its powers. USA is a state under international law. Cf. “The United States of America vs. The United Europe of States.” This is not only a play with words.

In EU a provision on voluntary withdrawal by a Member State will be included in the Draft. In the US Constitution no provision for withdrawal by states has been made. 

In the political field EU offers a model of the common interest whereas USA offers a model of leadership under US interests. EU thus provides for a political regime combining effective co-operation with safeguards against unacceptable domination, i.e., a state will only participate in an “EU-type model” as long as membership is seen – on balance – to be in the national interest. 

Conclusion

Isolation is not an option for modern states. Technological development, increased trade and economic growth (“globalisation”) – among other tings – require political solutions for closer relations between states. 

One alternative is USA as the leader of a “coalition of the willing”. Such leadership will be based on US interests and USA will dominate (particularly evident in the military and monetary fields).

Another alternative is the EU model for pooling and sharing of national sovereignty. The EU model, characterised by 

- independent institutions and

- the common interest,

- may give inspiration (not a blueprint!) to regional co-operation globally (cf. Mercosur, The African Union, Arab Maghreb Union, APEC (Asia) etc.).

As a consequence of continued development of EU and differences in attitudes the number of conflicts between EU and USA will probably rise and will thus accentuate divergence between EU and USA.

Seeking protection under domination of the USA or seeking protection in the collective by defining the national interest within common institutions are prominent alternatives.”
� “The Party for France!”


� “The French First!”


� “Withdraw France from the European Union!”


� Not counting, in particular, Russia and Turkey.


� Quoted from the Schuman Plan Declaration.


� No Member State has left the EU. Greenland, as a part of Denmark, changed her formal relationship with the three Communities in 1984 and became an “associated territory”.


� Quoted from “A Ferment of Change” by Jean Monnet, in Journal of Common Market Studies 1962, pp. 203 to 211. Jean Monnet (1888-1979) is considered a founding father of the ECSC and was the principal author of the Schuman Plan Declaration.


� Quoted from “Memoirs” (London, 1978) by Jean Monnet at p. 354.


� Stated by the Committee’s Chairman, Mr. Gunnar Berge, in his Award speech 10 December 2001.


� Quoted from “The Nobel Peace Prize 1901-2000” by the Committee’s Secretary, Professor Geir Lundestad (p. 17 of 18), cf. � HYPERLINK "http://www.nobel.se/peace/articles/lundestad-review/" ��www.nobel.se/peace/articles/lundestad-review/�.


� According to “Aftenposten” 8 January 2004 Professor Lundestad expressed this view.


� Cf. Lundestad, op.cit., where examples are given, including examples of members leaving the Committee as a protest against particular awards.


� Lundestad, op. cit, p. 17.


� The idea that a blank vote is not considered as an opposing vote.


� The idea that a majority vote requires both the simple majority of all Member States but also the qualified majority (60 pct.) of the population of all Member States.


� This refers to the provision by which the Council may decide that a Member State in breach of its obligations under EU law may temporarily be denied the right to vote in the Council – perhaps a form of international guardianship?


� Not including Russia, Turkey and Caucasian republics.


� UK’s Atlantic attitude may be characterised by the statement that UK and USA are “separated by a common language”, on the one hand, and the UK’s insular European attitude by the newspaper headline: “Fog in Channel. Continent isolated”, on the other.


� Cf. Article 15, and further: “The common security and defence policy shall be an integral part of the common foreign and security policy. It shall provide the Union with an operational capacity drawing on assets civil and military. The Union may use them on missions outside the Union for peace-keeping, conflict prevention and strengthening international security in accordance with the principles of the United Nations Charter. The performance of these tasks shall be undertaken using capabilities provided by the Member States.” (cf. Draft Article 40)


� It may not be necessary in defence for UK and France to surrender control over nuclear arms to EU (indeed, as Germany gave up control of the Deutsche Mark to ECB). However, UK and France may, e.g., “trade in” their veto-power in the Security Council.


� Cf., as an example, the announcement by the Press Secretary of the President stating, i.a.: “Under the terms of the ABM Treaty, the United States is prohibited from defending its homeland against ballistic missile attack.… Given the emergence of these new threats to our national security and the imperative of defending against them, the United States is today providing formal notification of its withdrawal from the ABM Treaty.”


� The 2nd Amendment of the US Constitution reads: "A well regulated Militia being necessary to the security of a free state, the right of the people to keep and bear Arms shall not be infringed." 


� Seignorage is in principle the difference between the cost of production legal tender and its nominal value. In addition there is an interest-gain on circulating banknotes and coins and inflation as a monetary taxation.
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