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What is peace? 

(1) There is no valid definition of war under international law. However, some legal characteristics are that 

· armed forces are used

· in hostilities between

· (at least) two states;

· the states’ own perception of the situation is relevant and

· the extent of hostilities/damages and of time-span etc is also relevant.

What is a legal system? 

(2) A legal system provides formally for

· the creation of legal rules (legislation),

· the resolving of disputes on the basis of rules (judicial system etc) and

· the enforcement of lawful decision (police etc).

(3) However, a civilised legal system must also be

· established according to democratic principles (“no taxation without representation”),

· humane (cf the Nüremberg-principles and development of human rights),

· limited according to fundamental principles such as legality, proportionality, no retroactivity, protection of private property etc and certain procedural guarantees (eg, right of defence, contradiction (right to cross-examine), notoriety etc.).

What is international law?

(4) International law is the legal system governing relations between

· states, as states;

· states and international organisations (and between and within international organisations themselves); and

· states and individuals/groups of individuals (human rights).

(5) International law exists because the complete absence of it would in practice create chaos. With globalisation there is an increasing will among states to be disciplined by international law.

(6) Sovereignty is a fundamental concept – a starting point – in international law. It signifies formally the freedom of action of states within their own jurisdiction (territory). Legal rules are aimed at limiting the freedom of action (in this case action by one state against another). 

   From sovereignty follows that a state is not bound by international law against its own will. Thus, international law is not democratic (the UN as an example). Modification: jus cogens – mandatory international law (cf below).

(7) International law may be considered as weak (as compared to a national system) because 

- creating rules is in the hands of the states, either by treaties or by the way states behave in practice (custom); 

- resolving disputes between states in a court of law is subject to their consent;

- enforcement is limited formally and in particular in practice. 
Law and politics

(8) Law is normative and legal argument is (increasingly) involved in political debate. Legislation is mostly politically based (elected legislature) and legal policy is involved in case law (a judge should seek within the law a solution which is, somehow, supporting a harmonious development of a society). “No law without politics and no politics without law!”
The Sources of International Law

(9) Legal rules are found in the “sources” of law. In the application of international law the International Court of Justice (ICJ in the Hague) shall apply 

“a. international conventions…;

b. international custom, as evidence of a general practice accepted as law; 

c. the general principles of law recognized by civilized nations; 

d. … judicial decisions and the teachings of the most highly qualified publicists of the various nations ...” (Article 38 (1) of the Statute of the ICJ).

(10) Today treaty law is the most important source of international law. Treaties are agreements that contain written rules that are legally binding on the parties. However, a treaty binds only the parties. Treaty law – if there are many parties – may to some extent be compared to legislation. Treaties may codify (ie, putting unwritten law into written law) international customary law. Treaties may be bilateral or multilateral and may be given different names (agreement, pact, convention, protocol etc). 

(11) The binding nature of a treaty follows from the general legal principle of pacta sunt servanda (ie, to respect what is agreed, cf also the Vienna Convention on treaties (1969) Article 26). It is difficult to imagine a society based on the opposite assumption! The purpose of a treaty is to give rights and impose obligations. Obligations will limit the freedom of action. This may be acceptable if the parties also gain from the treaty. 

(12) Customary law assumes that the way things are regularly done among states could be binding upon them. International customary law are unwritten rules that are established on the basis of (i) a widespread and (ii) consistent practice among states (iii) over a period of time (iv) based on the belief that that the practice is legally required. 

(13) Customary law, as a rule, is binding on all states (unlike treaty law). A few examples of customary law are the immunity of messengers (cf diplomatic immunity), the freedom of the sea (shipping, including, eg, innocent passage), the 12 nautical miles territorial sea and 200 nautical miles exclusive economic zone. These customary rules are today codified. A different example would be the UN Security Council voting practice, namely that abstentions will not prevent a decision regardless of the term “concurring vote” in the UN Charter (Article 27 (3)
).

(14) Mandatory (peremptory) rules (jus cogens), ie, rules “accepted and recognised by the international community of States as a whole” (Vienna Convention (1969) Article 53), ie, a special “class” of customary law which cannot be “contracted away” by states in a treaty nor requires their acceptance. Thus, a mandatory rule is a rule from which there is no derogation. 

(15) Jus cogens covers the most fundamental and superior rules of international law. Examples may be the rules related to aggressive war, racial discrimination (cf the Apartheid system, which was considered contrary to international law regardless of state practice), humanitarian law (eg, treatment of POW, prohibition of genocide), peoples’ self-determination. However, there is no complete agreement as to the substance of jus cogens. This issue goes to the core of the question of whether truly universal legal principles or rules exist.

(16) The general principles of law are unwritten, general and overarching. General principles often give guidance in the resolution of an issue when there is neither treaty law nor customary law. Examples of general principles may be norms to solve conflicts of rules (such as lex posterior, lex superior, lex specialis); responsibility for a damage results in an obligation to pay compensation; if a state has acquiesced to a situation it cannot later challenge it legally (passivity); the requirement of proportionality between means and objectives etc.

(17) Subsidiary sources (because they follow from the primary sources above) are judicial decisions (case law) and legal teachings.

The Use of Force and the International Legal Order

(18) International law is not pacifist and allows the use of military force in certain circumstances. However, the starting point for Member States is a prohibition. This follows from the UN Charter Article 2 (4):

“All Members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the Purposes of the United Nations.” 

(19) However, a reserve follows from the UN Charter Article 51 which reads:

“Nothing in the present Charter shall impair the inherent right of individual or collective self-defence if an armed attack occurs against a Member of the United Nations, until the Security Council has taken measures necessary to maintain international peace and security. Measures taken by Members in the exercise of this right of self-defence shall be immediately reported to the Security Council and shall not in any way affect the authority and responsibility of the Security Council under the present Charter to take at any time such action as it deems necessary in order to maintain or restore international peace and security.” 

(20) The UN Charter authorises in certain cases the UN to use force. Article 39 reads:

“The Security Council shall determine the existence of any threat to the peace, breach of the peace, or act of aggression and shall make recommendations, or decide what measures shall be taken in accordance with Articles 41 and 42, to maintain or restore international peace and security.” 

(21) UN Charter Article 42 reads:

“Should the Security Council consider that measures provided for in Article 41 [ie, not using armed forces] would be inadequate or have proved to be inadequate, it may take such action by air, sea, or land forces as may be necessary to maintain or restore international peace and security. Such action may include demonstrations, blockade, and other operations by air, sea, or land forces of Members of the United Nations.” 

(22) UN Charter Article 43 (1) reads:

“All Members of the United Nations, in order to contribute to the maintenance of international peace and security, undertake to make available to the Security Council, on its call and in accordance with a special agreement or agreements, armed forces, assistance, and facilities, including rights of passage, necessary for the purpose of maintaining international peace and security.” 

(Articles 39 to 51 are in Chapter VII of the Pact.)

(23) These provisions basically declare that the use of force by a state against another state is prohibited with the exception of self-defence against an armed attack. However, the UN itself may use armed force ”to maintain or restore international peace and security”. The Member States are (in principle) obliged to provide the UN with appropriate means. 

(24) However, there is no general agreement as to the precise interpretation of these provisions. Furthermore, the obligation on the Member States to provide armed forces when called upon has, unfortunately, been a paper rule only. Accordingly, the UN (if agreement can be reached on action by the Security Council) is dependent on the good-will of Member States to set up UN armed forces. This is done in an ad hoc way.
(25) A few of the complications with regard to the interpretation of the prohibition on the use of force are the following:

- ”international relations” – when is a conflict one of ”international relations”, ie, interstate versus intrastate? 

- “force” – only armed force or also economic force? 
- “territorial integrity or political independence” – may the use of force in some cases be justified, eg, when the UN system does not work because of a blocking veto in the Security Council at the same time as an intervention in a majority view would promote UN values such as self-determination, democracy or human rights (humanitarian intervention)?

Intervention (by a state on the territory of another state)
(26) Civil war: generally agreed that states have a duty not to intervene (however, the UN may intervene for international peace and security). An exception is made for an armed struggle against a colonial or occupying power or a racist regime. This follows from the principle of the people’s self-determination. 

(27) Civil unrest: help to the government is allowed, but “hard” help to opposition is not allowed. However, not all form of assistance is prohibited (eg, no obligation for a state to restrict political support by its own citizens for the opposition).

(28) Intervention by invitation of a government is allowed, but a risk of misuse exists (eg, Czechoslovakia 1968, the Czechoslovak Government was under ultimate control of the Soviet Union at the time).

(29) Is humanitarian intervention part of customary law? 

This is a contentious issue. The present situation in Sudan (Darfur) may provide an example. Article II of the Convention on the Prevention and Punishment of the Crime of Genocide (of 1948, 136 states are parties to this convention) defines genocide as meaning “... acts committed with intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as such: Killing members of the group; Causing serious bodily or mental harm to members of the group; Deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in part; Imposing measures intended to prevent births within the group; Forcibly transferring children of the group to another group”.

(30) Under Article I of the convention the state parties “confirm that genocide, whether committed in time of peace or in time of war, is a crime under international law which they undertake to prevent and to punish” and that (cf Article IV) “[p]ersons committing genocide … shall be punished, whether they are constitutional responsible rulers, public officials or private individuals”. Article VIII reads: “Any Contracting Party may call upon the competent organs of the United Nations to take such action under the Charter of the United Nations as they consider appropriate for the prevention and suppression of acts of genocide…”.
(31) The UN Security Council has repeatedly dealt with the Darfur situation, inter alia, in its Resolution 1564 (2004). The Council then stated, inter alia, that “the Sudanese Government bears the primary responsibility to protect its population within its territory, to respect human rights, and to maintain law and order, and that all parties are obliged to respect international humanitarian law” and the Council expressed “its determination to do everything possible to end the suffering of the people of Darfur” and that “the situation in Sudan constitutes a threat to international peace and security and to stability in the region”. The Council acted under Chapter VII of the Charter. Intervention has been accepted by the Council in its Resolution 1769/2007, wherein is stated, inter alia, that the “situation in Darfur … constitute a threat to international peace and security” and that the intervention forces “shall consist of up to 19,555 military personnel, including 360 military observers and liaison officers, and an appropriate civilian component including up to 3,772 police personnel and 19 formed police units comprising up to 140 personnel each”. 
(32) Article 41 of the UN Charter provides for

“The Security Council may decide what measures not involving the use of armed force are to be employed to give effect to its decisions, and it may call upon the Members of the United Nations to apply such measures. These may include complete or partial interruption of economic relations and of rail, sea, air, postal, telegraphic, radio, and other means of communication, and the severance of diplomatic relations.”

(33) Also economic and other sanctions that may be appropriate to enforce the respect of international law should normally be anchored in the Security Council, cf the current issue of the Iran nuclear program and international reactions.
Self-defence

(34) Self-defence is a general principle of law, but there are strict legal requirements for the legal use of self-defence. Self-defence must be (i) a response to an illegal attack and (ii) the response must be necessary and (iii) proportionate. 

(35) The concept of self-defence is a controversial issues and no general consensus have been developed with regard to the interpretation of Article 51 UN: 

   is the Article exhaustive or does a wider right to self-defence follow from customary law?

   is pre-emptive self-defence allowed? When does an “armed attack” start? May an attack be anticipated? (36) The notion of continued attack (cf “Operation Enduring Freedom in Afghanistan”, which may be considered a pre-emptive attack, not an illegal reprisal). (Note that retaliation is allowed under international law on certain conditions.)

   the understanding of an “armed attack”: was the attack of 11 September 2001 on New York and Washington, DC, armed? (The UN Security Council said it was a “terrorist act” and “threat to the peace”.
)

   the protection by a state of its nationals in another state: how far is a state allowed to go?

   Self-defence against terrorism (what is terrorism?). 

(37) The 11 September 2001 attacks have influenced legal thinking. There is support for the understanding that the attacks in New York and Washington were armed and that self-defence was justified individually and collectively (cf NATO Article 5) as a response against Afghanistan, based on the fact that Afghanistan harboured terrorists responsible for the attacks. However, the role of the Security Council is essential anyway.

(38) Iran may be developing nuclear weapons. How should the international community respond? The Non-Proliferation Treaty (1968) requires the non-nuclear State Parties to the treaty not to acquire or manufacture nuclear weapons. However, peaceful use of nuclear power is an “inalienable right” under the Treaty. The Treaty provides for a system of control and inspection of nuclear material by the International Atomic Energy Agency (IAEA). How do you deal with a state that does not honour its obligation in this context? 

(39) The notion of collective self-defence (in Article 51 UN) was a novelty in international law. It implies that an alliance of states may use armed force as a result of an armed attack on one of the states. (“One for all, all for one.”)

(40) To sum up: I think that humanitarian intervention is increasingly accepted and that the notion of self-defence is refined, maybe to some extent redefined. International law is a living body of law that has to meet the requirements of a modern society. Reasonable justification (vis-à-vis other states and own population) of any actions is at the core of the matter. 

UN Charter Chapter VII

(41) The UN as the “world’s policeman”, but this (original) scheme has largely been ineffective. However, Chapter VII has been used in some cases to authorise Member States to use force on behalf of the UN (first time in the Korean war).

(42) UN peacekeeping has been developed through practice (not on the basis of the UN Charter, since the Charter does not contain rules on peacekeeping) as a partial response to the inefficiency of the “world police” scheme. Peacekeeping may be established by the General Assembly, whereas the Security Council must decide upon Chapter VII actions.

(43) Peacekeeping is characterised by impartiality, light arms, the use of force only in self-defence and operation with the consent of the host government.

(vii) PEACEFUL RELATIONS BETWEEN STATES – THE EUROPEAN UNION

Relevant EU-links on the Internet include:

- http://europa.eu.int/index_en.htm (main site of the EU), 

- http://www.lib.byu.edu/~rdh/eurodocs/ec.html (site containing historic documents in European integration)

- http://www.europa.eu.int/eur-lex/en/search/search_lif.html (official EU documents)

- http://www.consilium.europa.eu/cms3_fo/showPage.asp?id=1317&lang=en&mode=g (the draft Reform Treaty site)
- http://europa.eu.int/scadplus/leg/en/cig/g4000.htm (EU glossary)

THE BASIS OF THE EUROPEAN UNION:

THE EUROPEAN COAL AND STEEL COMMUNITY (ECSC)

The origin of the ECSC 

The continental enemies France and Germany – three wars from 1870 until 1945.

- The Versailles Treaty (1919): ambition to contain German power. Strict conditions on Germany of reparation and demilitarisation. One major French response: the Maginot Line (after the French Minister of War 1929-32), a defensive “wall” stretching from Luxembourg to Switzerland.

- After 1945: The horrors of the Second World War were in the minds of some far-sighted politicians – how to react? France and Germany had to be engaged in economic co-operation. A unification of Western Europe was compatible with US strategic interests in Europe under Cold War conditions. (Parallel European co-operation enterprises: OEEC (later OECD), Council of Europe, the Western Union, the failed European Defence Community.)

Schuman Plan of 9 May 1950. The premises of the plan:

“Europe will not be made all at once, or according to a single plan. It will be built through concrete achievements which first create a de facto solidarity. The coming together of the nations of Europe requires the elimination of the age-old opposition of France and Germany. Any action taken must in the first place concern these two countries and the ECSC will be the first concrete foundation of a European federation indispensable to the preservation of peace.” 

The main elements of the plan:
- one limited but important area – that of coal and steel, at the time essential input for warfare; 

- a common and independent body with legislative power (supranational as opposed to international); 

- the Member States should be provided with coal and steel products on identical terms (prohibition of discrimination on national grounds);

- no customs/duties on steel and coal between Member States (internal free trade area);

- development of common exports (common external trade policy); 

- and financial plan (investment, price equalisation, restructuring funds).

The “Community Method” (= limited in scope and a number of small steps).

ECSC Treaty of 18 April 1951 (Treaty of Paris); from the Preamble:

"CONSIDERING that world peace may be safeguarded only by creative efforts equal to the dangers which menace it;

CONVINCED that the contribution which an organised and vital Europe can bring to civilization is indispensable to the maintenance of peaceful relations;

CONSCIOUS of the fact that Europe can be built only by concrete actions which create a real solidarity and by the establishment of common bases for economic development;

DESIROUS of assisting through the expansion of their basic production in raising the standard of living and in furthering the works of peace;

RESOLVED to substitute for historic rivalries a fusion of their essential interests; to establish, by creating an economic community, the foundation of a broad and independent community among peoples long divided by bloody conflicts; and to lay the bases of institutions capable of giving direction to their future common destiny;

HAVE DECIDED to create a European Coal and Steel Community and to this end has designated... "

The ECSC Treaty was concluded between France, Germany, Italy, Belgium, the Netherlands and Luxembourg (other Europeans states were invited to take part, such as the United Kingdom, who chose to join only later).

Article 1 focused on a common market, common objectives and common institutions.

(1) The common market was characterised (Article 4) by the absence of

- duties on export/import, of quantitative restrictions and of charges “with an equivalent effect” (= internal free trade)

- discrimination based on nationality between producers, buyers and consumers (= non-discrimination principle),

- restrictions which divide the market or exploit the consumer and “hamper the buyer in the free choice of his supplier” and of subsidies and state assistance “in any form whatsoever” (= a competitive market economy).

(2) The common objectives (Article 3) included:

- regular supply of the common market,

- equal access to the sources of production,

- low prices compatible with the expansion and improvement of production,

- improvement of living and working conditions of the labour force and

- furthering of international trade.

(3) The common institutions:

- a High Authority (today the Commission),

- a Common Assembly (today the European Parliament),

- a Special Council (today the Council of Ministers) and

- a Court of Justice.

The institutions should act in the common interest and thus be independent from individual Member States.

The Institutions

The High Authority 

Article 9 read, ia: 

"The members of the High Authority shall exercise their functions in complete independence, in the general interest of the Community. In the fulfilment of their duties, they shall neither solicit nor accept instructions from any government or from any organisation. They will abstain from all conduct incompatible with the supranational character of their function.

   Each member State agrees to respect this supranational character and to make no effort to influence the members of the High Authority in the execution of their duties."

Nine members (eight were appointed from Member States, and one elected by the eight).

   The High Authority had power to issue decisions in the execution of its tasks. A decision was "binding in all their details" (cf Article 14 ECSC) and was an important novelty as a legal tool in international law. A decision may be general or individual (corresponds today to a Regulation, cf Article 249 EC – regulation = general application / decision = individual application).

The Assembly 

This body represented "the peoples of the member States" (Article 20 ECSC), elected among national MPs or directly elected within one Member State (Article 21 ECSC). A motion of censure on the general report of the High Authority could be taken under Article 24 ECSC. If carried, the members of the High Authority had to resign.

The Council (of Ministers)

Composed of one member from each Member State at the level of the government. The Council had specific tasks under the ECSC provisions, which should be exercised with a view to "harmonizing the action of the High Authority and that of the governments" (responsible for economic policy of their country).

   Decision-making: When an action by the High Authority required the consent of the Council, and a unanimous decision was not required under the Treaty, the voting requirements in the Council were by (i) absolute majority (at least four votes out of six) provided that among those four is one of the states producing at least 20 pct. of the total value of coal and steel of the Community (ie, Germany and France) or (ii) equal vote (three votes out of six), provided that the High Authority maintained its proposal and that among the three was two Member States producing at least 20 pct. of the coal and steel of the Community. The voting system was a compromise between real economic power and formal legal equality between the Member States.
The Court 

Seven judges appointed by "agreement among the governments" (Article 32). The task of the Court was to "ensure the rule of law in the interpretation and application" of the Treaty (Article 31). The Court could annul a decision or a recommendation by the High Authority (Article 33). The Community could be held liable under Article 34 and 40 for any financial damage resulting from an annulled action.

   Parties to a dispute before the Court could be Member States, the Council and private enterprises.

   Enforcement of judgments were possible under Article 44 and 92 “through the legal procedures in effect" in the Member States.

Dissolution of the ECSC

The ECSC was established for a period of 50 years (cf Article 97) and the Community was dissolved formally on 23 July 2002. Assets and obligations of the ECSC have been taken over by the EC. Today, the steel and coal sectors are part of the internal market within the framework of the EC Treaty.

The institutional innovations of the ECSC 

- the High Authority as legislator (by way of decisions)

- the independence (from the Member States) of the High Authority 

- the own financial resources of the ECSC 

- the limitations of the power of the Council of Ministers 

- the Assembly as democratic link and surveyor of the High Authority (by way of censure)

- the mandatory dispute settlement by the Court of Justice

Comparing ECSC-law and international law the following points in ECSC-law may be observed: 

- the strength of the rule of law (direct effect/supremacy = international legislation / supra-nationality)

- legal certainty through the work of the Court (a mandatory system with enforcement capacity)

- high degree of transparency and public debate (relative to international law)

- a system of accountability (relative to international law)

THE EUROPEAN UNION

The EU’s legal and institutional system in general 

The present EU-construction. Three pillars: the two Communities (EC/European Atomic Energy Community ‑ pillar 1), the Common Foreign and Security Policy (CFSP ‑ pillar 2) and the Justice and Home Affairs (pillar 3). The EU Treaty covers the three pillars, whereas the EC Treaty covers the first pillar only. The legal difference between pillars 1 and 2/3 is in the supranationality (ie, the common bodies decide) in pillar 1 and international co-operation/inter-governmentalism (ie, the Members States decide) in pillars 2/3. (The aim is eventually to integrate pillars 2 and 3 in pillar 1.)

The EU common institutions: 

The Commission: executive power and legislation/budget; the Council of Ministers: legislation/budget (The Member States and voting in the Council of Ministers, cf Annex 1); the European Parliament: legislation/budget; the Court of Justice: judicial; the Court of Auditors: financial control
   The European Council: (28 members, 27 heads of state or government and the Commission President), no formal power, but the main “political engine” of the EU. 

   The EU institutional system can hardly be compared to any known national system. It is a system sui generis (ie, “all by itself”).

The three means of the EC to achieve its goals:

- the common policies (“regulations”) – exclusive competence for the EU bodies

- the economic and monetary union (the euro) – a mix of common monetary policy and economic policy co-ordination

- the common internal market (“the four freedoms”) – shared competence between th EU and the Member States

The fundamental values 

The fundamental values of the EU are included in Article 6 EU and 2 EC:

- Liberty – cf the four freedoms.

- Democracy – free and fair elections to the European Parliament, national parliaments and local bodies.

- Human rights: No specific EC-legislation; the Charter of Fundamental Rights of the European Union (2001) is formally not legally binding; Member States bound by UN and the Council of Europe treaties. The development by the ECJ of fundamental rights (= human right) within the EU, in particular,

- rule of law (not by men);
- fundamental rights, as laid down in the European Convention of Human Rights.

- respect for the national identities of its Member States; 

- market economy. The need in a market economy for free and fair competition (= strict competition regulation);
- social dimension: the welfare state – the “European model” (as opposed to the “US model”?).

In Article I-3 (1) of the Constitutional Treaty the aims of the EU are “to promote peace, its values and the well-being of its peoples”. Furthermore, under Article I-2 

“The Union is founded on the values of respect for human dignity, freedom, democracy, equality, the

rule of law and respect for human rights, including the rights of persons belonging to minorities. These values are common to the Member States in a society in which pluralism, non-discrimination, tolerance, justice, solidarity and equality between women and men prevail.”

Part II of Constitutional Treaty includes the Charter on fundamental rights, which by ratification will become legally binding.

Membership and non-membership. Sanctions. Termination 

The membership criteria – Article 50 EU provides that: “Any European State which respects the principles set out in Article 6 (1) may apply to become a member of the Union . …" In addition to the principles set out in Article 6 EU (cf above) the European Council (Copenhagen, 1993) provided additionally: "Accession will take place as soon as an applicant is able to assume the obligations of membership by satisfying the economic and political conditions required."

   Accordingly, membership requirements are that the candidate country has achieved:

- stability of institutions guaranteeing democracy, the rule of law, human rights and respect for and protection of minorities,

- the existence of a functioning market economy as well as the capacity to cope with competitive pressure and market forces within the Union,

- the ability, to take on the obligations of membership including adherence to the aims of political, economic and monetary union and

- Community legislation must be implemented effectively through appropriate administrative and judicial structures.

During negotiations of enlargement the Commission raised sensitive issues such as corruption, minority protection (eg, of Roma people), gender equality. Some specific negative issues were discrimination of a Russian minority in Latvia, childcare institutions in Romania. Serbia is being pressured by the EC (with regard to negotiating a pre-membership agreement) and negotiations are seen in context with the surrender to the former Yugoslavia Criminal Court in the Hague of General Mladic (of Srebrenica, among other things). 

The EC Treaty contains various forms of negative measures (sanctions) in case of breaches of the Treaty:

‑ suspension of voting rights in the Council (cf Article 7 EU)

‑ an action (law suit) at the ECJ and a fine to a Member State (cf Article 228 EC)

‑ private or public criticism of a Member State by Community bodies (cf Article 104 (8) EC)

‑ restrictions on lending to a Member State from the Community/EIB and requirements with regard to state lending (in prospectuses) (cf Art 104 (11) EC)

Suspension of voting rights in the Council (cf Article 7 EU) requires, inter alia, a risk of a serious breach by a Member State of principles mentioned in Article 6(1) EU or the existence of a serious and persistent breach = “suspend certain of the rights deriving from the application of this Treaty to the Member State in question, including the voting rights of the representative of the government of that Member State in the Council”; there are elaborate procedures for such a decision.

Sanctions should be seen in connection with positive measures, such as different forms of economic support (in particular, subsidies under the Common Agricultural Policy, regional aid and favourable investment loans) and political (moral) support.

Withdrawal from the EU? Article 51 EU: “This Treaty is concluded for an unlimited period.” However, in the Constitutional Treaty Article I-60 (1) it is provided that “Any Member State may decide to withdraw from the European Union in accordance with its own constitutional requirements.” This rule will likely be maintained in the Reform Treaty now under negotiation. Exclusion from the EU? Not possible under existing or proposed law. A Member State may be persuaded to leave voluntarily?

The principles of non-discrimination, legality, proportionality, loyalty 

The principle of non-discrimination on national grounds is fundamental (cf Article 12 EC): "Within the scope of application of this Treaty, and without prejudice to any special provisions contained therein, any discrimination on grounds of nationality shall be prohibited. ..." The prohibition of discrimination on grounds of nationality exists within the EU. Discrimination vis-à-vis third countries (cf “Festung Europa”) may be possible (however, the EU may be restricted by international law). Internal liberalism combined with external protectionism = paradox. 

General prohibition of discrimination: Article 13 EC: "Without prejudice to the other provisions of this Treaty and within the limits of the powers conferred by it upon the Community, the Council, acting unanimously on a proposal from the Commission and after consulting the European Parliament, may take appropriate action to combat discrimination based on sex, racial or ethnic origin religion or belief disability age or sexual orientation.”

The principle of legality is provided for in Article 5 EC thus: "The Community shall act within the limits of the powers conferred upon it by this Treaty and of the objectives assigned to it therein.” This is an important article because it expresses a fundamental aspect of the Community: the Community cannot do more than what the Member States allow or empower the institutions to do. Furthermore, the Community shall only act if an added value can be demonstrated; and the Community shall always apply the least extensive measures.

The principle of proportionality is provided for in Article 5 EC: “Any action by the Community shall not go beyond what is necessary to achieve the objectives of this Treaty.” The principle of subsidiarity (ie, that decisions shall be made at the lowest effective level) is a close relative.

Principle of loyalty is laid down in Article 10 EC: 

"Member States shall take all appropriate measures, whether general or, particular, to ensure fulfilment of the obligations arising out of this Treaty or resulting from action taken by the institutions of the Community. They shall facilitate the achievement of the Community's tasks.

   They shall abstain from any measure which could jeopardise the attainment of the objectives of this Treaty."

These principles are maintained in the Constitutional Treaty.

FEDERALISM FROM A LEGAL PERSPECTIVE

Federalism. The “Community method”. Timetables and stages 

The ECSC covered the area of coal and steel = a limited economic area, important, but not generally essential (a functional approach); combined with a long-term and general political aim of a European federation. “Federation”, “federal” or “federalism” has never been included in any legal language (including not in the proposed EU Reform Treaty).

The "Community method" – practical, concrete and limited; built on a desire to avoid an extensive political integration scheme. Key features: 

- the Commission has a monopoly to propose legislation, 

- the Council normally decides by qualified majority vote, 

- the European Parliament co-decides, 

- the Council and the Commission execute common policies 

- the Members States implement common policies 

- the Court of Justice resolves disputes
The Community method is a process with no purpose of its own. The purpose is the aims of the EU (cf preamble and treaty provisions above).

Setting timetables/stages as mechanisms of keeping the integration process in motion: the phasing in of new Member States (transitional periods), the Internal Market (1992-programme, Financial Services Action Plan etc have time schedules) and the Economic and Monetary Union in three stages are (but a few) examples.

The common interest and the principle of subsidiarity 

The Community is based on a robust mix of idealism/visions (“peace, human dignity, liberty, democracy, equality, the rule of law, human rights and well-being of peoples”) and the self-interest of the Member States (“the national interest”). 

The definition/perception of self-interest becomes important. What is the main purpose of a modern state? A traditional state: protection and promotion of its own citizens, companies and territory. The EU introduces the common interest as a constituent part of national self-interest. In short – today, states can achieve more together than separately.

The EU does not substitute the Member States but organises their powers on a large number of issues within the concept of shared sovereignty. The common currency is one example (even tiny Luxembourg has a say in, eg, German budgetary deficits). The Members States “own” the EU.

Article 5 second paragraph EC defines subsidiarity thus:

"In areas which do not fall within its exclusive competence, the Community shall take action, in accordance with the principle of subsidiarity, only if and insofar as the objectives of the proposed action cannot be sufficiently achieved by the Member States and can therefore, by reason of the scale or effects of the proposed action, be better achieved by the Community."

This is a general principle of organising a society: decisions should be made as close to the citizens as possible. The principle gives guidance in the balancing of democracy and efficiency and in the question of what is the relevant geographical area for equal treatment? 

The Constitutional Treaty Article I-13 enumerates the exclusive competence of the EU:

“The Union shall have exclusive competence to establish the competition rules necessary for the functioning of the internal market, and in the following areas:

- monetary policy, for the Member States which have adopted the euro, 

- common commercial policy, 

- customs union, 

- the conservation of marine biological resources under the common fisheries policy.

The Union shall have exclusive competence for the conclusion of an international agreement when its conclusion is provided for in a legislative act of the Union, is necessary to enable it to exercise its internal competence, or affects an internal Union act.”

Article I-14 in the Constitutional Treaty lists the areas of shared competence:

“The Union shall share competence with the Member States where the Constitution confers on it a competence which does not relate to the areas referred to in Articles 12 and 16.

Shared competence applies in the following principal areas:

- internal market, 

- area of freedom, security and justice, 

- agriculture and fisheries, excluding the conservation of marine biological resources, 

- transport and trans-European networks, 

- energy, 

- social policy, for aspects defined in Part III, 

- economic, social and territorial cohesion, 

- environment, 

- consumer protection, 

- common safety concerns in public health matters.

In the areas of research, technological development and space, the Union shall have competence to carry out actions, in particular to define and implement programmes; however, the exercise of that competence may not result in Member States being prevented from exercising theirs.

   In the areas of development cooperation and humanitarian aid, the Union shall have competence to take action and conduct a common policy; however, the exercise of that competence may not result in Member States being prevented from exercising theirs.”

In economic and employment policies there is co-ordination (meaning that decision-making rests with the Member States) under Article I-15 of the Constitutional Treaty:

“The Union shall adopt measures to ensure coordination of the economic policies of the Member States, in particular by adopting broad guidelines for these policies. The Member States shall coordinate their economic policies within the Union.

   Specific provisions shall apply to those Member States which have adopted the euro.

   The Union shall adopt measures to ensure coordination of the employment policies of the Member States, in particular by adopting guidelines for these policies.

   The Union may adopt initiatives to ensure coordination of Member States' social policies.”

Article I-17 refers to areas of supporting, coordinating or complementary action by the EU:

“The Union may take supporting, coordinating or complementary action.

   The areas for supporting, coordinating or complementary action shall be, at European level:

- industry, 

- protection and improvement of human health, 

- education, vocational training, youth and sport, 

- culture, 

- civil protection.

Legally binding acts adopted by the Union on the basis of the provisions specific to these areas in Part III may not entail harmonisation of Member States’ laws or regulations.”

A revision of the Constitutional Treaty (due to referenda in France and the Netherlands in 2005) is now under negotiation (the reform Treaty). It will not enter into force until all Member States have ratified (accepted) it.

THE EUROPEAN COMMUNITY’s LEGISLATION

Different forms of legislation 

Article 249 EC states:

''In order to carry out their task and in accordance with the provisions of this Treaty, the European Parliament acting jointly with the Council, the Council and the Commission shall make regulations and issue directives, take decisions, make recommendations or deliver opinions.

   A regulation shall have general application. It shall be binding in its entirety and directly applicable in all Member States.

   A directive shall be binding, as to the result to be achieved, upon each Member State to which it is addressed, but shall leave to the national authorities the choice of form and methods.

   A decision shall be binding in its entirety upon those to whom it is addressed.

   Recommendations and opinions shall have no binding force." 

- Regulation (direct effect/supremacy) – necessary in common policy areas

- Directive (interpretation, direct effect/supremacy, state liability) ‑ internal market measure ‑ harmonisation of laws

- Decision (direct effect) – individual cases

- Non-binding acts (cf “soft-law”)

The nature of EC-law in Member States 

Direct effect means that the authorities in a Member State, in particular including courts, shall apply EC rules. From direct effect of regulation (following from the EC Treaty) to direct effect of Treaty rules and rules in directives (following from the ECJ case law).

   Supremacy means that EC-law has direct effect in cases of collision between national law and EC-law. EC-law shall be given priority over national law.

   A Member State may be liable to pay compensation in case of a breach of EC-law, ie, a citizen or a company may be awarded compensation under EC-law by a national court for damage resulting from a breach of EC-law by the Member State.

   A national court is obliged under EC-law to interpret ‑ as far as possible ‑ a national rule strictly so as to allow legal effects for EC‑law.

   All these legal principles/rules contribute substantially to the efficiency of EC-law.

The law-making procedures 

The Commission, the Council and the Parliament are the legislators (regulations and directives) – as for the treaties the Member States are the “legislators” (agreements between states).

The Commission makes a legislative proposal to the Council and Parliament. The co-operation between the Council and the Parliament varies according to the legal authority of a decision:

‑ assent, ie, the Council needs the support of the Parliament ‑ eg, accession of new Member States – cf Article 49 EU;

‑ co-decision, cf Article 251 EC; today the most applied procedure, which gives the Parliament a right to initiate conciliation through a Conciliation Committee with representatives of both bodies. If no agreement is reached, the Parliament has a veto;

‑ co-operation, Article 252 EC – essentially, the Parliament can prevent actions unless the Council is unanimous or there is agreement between the Council and the Commission in a second reading (eg, Article 99 EC on the multilateral surveillance);

‑ consultation procedure, ie, the Parliament must have been able to express its opinion.

The Reform Treaty will imply a simplification if the co-decision procedure becomes the principal legislative procedure.

THE EUROPEAN COMMUNITY’s DISPUTE SETTLEMENT:

THE COURT OF JUSTICE

Forms of action 

Direct actions

‑ enforcement action (eg, breach of EC-law by a Member State) – Article 226 EC

‑ annulment action (review of Community acts) – Article 230 EC

‑ staff cases – Article 236 EC

Preliminary rulings

Co-operation between ECJ and national courts, cf Article 234 EC. An action where the ECJ interprets EC-law when asked by a national court to help it to decide a dispute before it when EC-law is relevant – a very practical form of action.

Legislation and judicial activism 

Legislation aims at regulation of concrete issues in general, whereas a judgment aims at regulating a specific dispute.

However, a court may often need to base its decision on a rule that may not be part of written

law (legislation). This is in the nature of judicial activities (to clarify written law by interpreting it).

Judicial activism characterises ECJ. The ECJ has made substantial contributions to the development of EC-law, such as the doctrine of direct effect, doctrine of supremacy, principle of Member State liability and rule of interpretation. Judicial activism = a democratic problem? (Non-elected judges as law-makers?)

A TENTATIVE CONCLUSION

Is there anything to learn for other regions of the world? 

The EC legal and institutional system as an “article of exportation”? or: Can EU-co-operation be a model or an inspiration for regions elsewhere?

Could the African Union be an example? From the preamble of the AU Constitutive Act (cf. http://www.au2002.gov.za/docs/key_oau/au_act.htm). 

“CONSCIOUS of the fact that the scourge of conflicts in Africa constitutes a major impediment to the socio‑economic development of the continent and of the need to promote peace, security and stability as a prerequisite for the implementation of out development and integration agenda ... “ 

In Article 5 (1) the institutions of the AU is listed; they include the Assembly of the Union; the Executive Council; the Pan-African Parliament; the Court of Justice; the Commission; the Economic, Social and Cultural Council; the Financial Institutions (including a central bank).

Latin America and South East Asia may be other relevant regions, cf as one example the ASEAN.

Further development of the EU 

Romania and Bulgaria joined the EU in 2007 raising the number of Member States from 25 to 27.
   The following states are applicants for EU enlargement: Macedonia, Croatia and Turkey. Turkey as a special case (large, poor and muslim). The Cyprus issue is difficult. Prospective applicant states in the short and medium term are Montenegro, Serbia and Bosnia-Herzegovina. May Ukraine be an applicant? What about Russia?

A European identity has not yet evolved sufficiently (however, European citizenship, voting rights, common currency, European education/research etc). One major driving force of further integration may be the military strength of the USA. Europe – not the USA – should be the European Union ideal. (Cf somewhat further in Annex 3: A memo on “The European Union as Economic and Political Alternative to the USA?”.)

Institutional reform is needed: (i) democratic deficit; (ii) majority voting; (iii) composition of bodies; (iv) elected president; (v) national parliaments’ role and (vi) language regime; the external policy areas: (vii) common security and defence policy; (viii) strong foreign policy co-ordination and (ix) common immigration policy; and the internal policy areas: (x) common prevention of organised crime; (xi) common agricultural policy (including fisheries) and (xii) economic policy co-ordination. (List not complete!)

Most of these issues are addressed in the Reform Treaty. If this Treaty enters into force a more orderly EU, legally speaking, will be created. The Treaty is based on federal principles and some new institutional ideas are introduced such as an elected President of the European Council, an EU Foreign Minister, national parliaments to be directly involved in EU-legislation, a citizens’ initiative has been introduced etc.

(viii) HUMAN RIGHTS – A BROAD VIEW
THE INDIVIDUAL AND INTERNATIONAL LAW

The traditional international law view: individuals have no autonomous status, neither in rights nor in obligations, as opposed to the modern international law view: international law protects the individual against its own state (in particular, human rights).

Some distinctions: 

- subject and object of international law (ie, those who are regulated by international law and what international law regulates);

- rights and obligations (a right for A corresponds to an obligation for B)

- protection and enforcement: individuals may be protected, but the individual itself or the state on behalf of the individual may enforce/take action.

Individual rights

In customary law: (traditional examples) diplomatic privileges and immunities, protection of citizens abroad (both rules not for the benefit of the individual itself, but for the state in question). 

Today: also jus cogens, cf above. Human rights protect individuals over a wide range of areas.

   In treaties the states may grant individuals rights that will limit the states’ own sovereignty. Why does a state limit it freedom of action? Maybe because respecting human rights gives the state legitimacy as a “liberal democracy”, it is seen as a means for other goals (eg, for economic development), on account of external pressure or for other reasons. EU-membership, eg, requires that the Member States respect human rights (cf capital punishment/death penalty as an example).

Individual obligations (responsibility)

In customary law: prohibition on piracy (today’s terrorism?) and slavery.

Today: The Nuremberg Principles – crimes against humanity (such as genocide), crimes against the peace (such as military aggression/attack); and war crimes (such as breaches of humanitarian law). International criminal courts of former Yugoslavia and of Rwanda (temporary) and the International Criminal Court (ICC, permanent). Penal responsibility under international law is an important step. For example, the prosecution of Slobodan Milosevic for acts committed by him as a Head of State is a historic turn in international affairs.

Procedural issues

The enforcement of rights of individuals

Main rule: no possibility for an individual to take action in a court of law to protect rights. This may only be done by the state of which the individual is a citizen. 

Important exception: The European Convention for Human Rights (ECHR between 45 European states includes the European Court of Human Rights, Strasbourg). NB: Regional treaties cover only the states that are treaty-bound (the parties to the Treaty).

Non-judicial actions: The UN Human Rights Committee may deal with individual complaints, but cannot make decisions and no enforcement is available.

The enforcement of obligations of individuals

The office of the prosecutor of the criminal court carries out enforcement by taking action (the victims themselves cannot do so).

COLLECTIVE RIGHTS AND INTERNATIONAL LAW

A collective right (right for a group), may be argued on the basis of the principle of a people’s right of self-determination. There are differences of opinion about (i) what are the relevant criteria of a group (a “people”?) and (ii) what are the material rights (what does “self-determination” actually mean? Does it justify a claim for a separate (new) state or only a limited autonomy within a state?). 

   Consensus in international law that resistance against a colonial power (a liberation movement), an illegal occupation or a racist regime is legal under the principle of self-determination. 

   The principle of self-determination may be seen as a human rights issue and also as a requirement for democracy. 

Indigenous people

Under Norwegian law Samis are

”All persons who make a declaration to the effect that they consider themselves to be Sami, and who either

a. have Sami as their domestic language, or

b. have or have had a parent, grandparent or great-grandparent with Sami as his or her domestic language, or

c. are the child of a person who is or has been registered in the Sami electoral register

may demand to be included in a separate register of Sami electors in their municipality of residence.”
 

The latest addition to the regulation of Saami “self-determination” (as seen by the Norwegian Government) is “the Finnmark Act”, regulating the use of land in Finnmark County. There is an on-going discussion whether or not the Norway fulfils its international law obligations, in particular under the ILO Convention 169 on Indigenous Peoples’ Rights.

NGOs and multinational companies

Such bodies are increasingly important in international law, not least in the human rights field. The International Committee of the Red Cross has a special status.

INTERNATIONAL PROTECTION OF HUMAN RIGHTS

Generally, developing human rights through international organisations has its advantages, inter alia, in increasing the efficiency of protection by harmonising interpretations and having a dedicated body to overview (and maybe to some extent enforce) the law. Furthermore, a collective body corresponds to the nature of human rights (as a collective concern). States acting individually on the basis of human rights’ concerns may create difficulties. (Belgium may be an example.
)

The UN institutional system of human rights:

The political structure

The UN Security Council may consider massive human rights violations as a threat to international peace and take action under Chapter VII (cf Darfur above).

   The UN Commission on Human Rights participates as a standard-setter (inter alia, through the development of draft treaties) and performs general monitoring of states.

   A major characteristic of these bodies is probably its general and political nature, with limited capacity both de jure and de facto to take efficient action. 

   The High Commissioner of Human Rights promotes human rights through technical assistance to states and general information.

The independent expert structure

The Human Rights Committee is the committee for civil and political rights. It receives and discusses country-reports on human rights, issues general interpretations of law and handles individual complaints by expressing a view to the state in question. 

   The international criminal courts, in particular the ICC, are potentially important instruments for increasing the respect of certain human rights (international crimes).

The European System 

The European Convention on Human Rights (ECHR) covers fully the UN system (and more), with the exception of international crimes. The European system has a wide-ranging catalogue of human rights, but above all a relatively efficient sanction system through the European Court of Human Rights (in Strasbourg). 

Some institutional characteristics of human rights 

- Human rights violations will normally occur within a state. Such violations, if systematic and wide-spread, will signify essential weaknesses in the political structure of that state (typically, a dictatorship).

- Violations are made by states and the victims are normally the state’s own citizens. So, human rights are an institutional matter between a citizen and his state. 

- The state is responsible for establishing legal protection between individuals so as to prevent human right abuses on its territory.

- The protection of human rights is a gradual and progressive process. In practice, it is unlikely that the goal of complete universal respect for human rights can ever be reached, since conditions among states differ and the goal itself is an ideal.

- Many human rights issues must be seen in cultural, social and economic contexts. Tradition, history social structure etc come into play and poor countries can “afford” less human rights than rich countries.

It is likely that the effects of the human rights work are growing through continued political pressure and that the lack of prestige and reputation of a state involved in human rights violations contributes to increased observation of human rights. Furthermore, the operations of international economic institutions may systematically consider human rights issues as part of their assessment procedure (cf EU). 

- - - - - - - - - -

CLOSING WORDS

International law is far from perfect. However, international law plays an increasingly important role in political development world-wide. The emphasis on human rights in the “family of states” is probably the single most important part of international law developments. Regional co-operation like the EU underlines the development. In my view, there is a growing acceptance of the fundamental need for justice and freedom in the world, although human rights are grossly violated in many places in the world.

   There is no real alternative to promote the use of law as one instrument of progress and prosperity. Therefore, international law will play an increasingly important part and continue to contribute to improve conditions for the human race.

� ”Decisions of the Security Council on all other matters shall be made by an affirmative vote of nine [out of 15] members including the concurring votes of the permanent members; …”.


� Resolution 1368 (2001), Adopted by the Security Council at its 4370th meeting, on 12 September 2001: “The Security Council, Reaffirming the principles and purposes of the Charter of the United Nations, Determined to combat by all means threats to international peace and security caused by terrorist acts, Recognizing the inherent right of individual or collective self-defence in accordance with the Charter, 1. Unequivocally condemns in the strongest terms the horrifying terrorist attacks which took place on 11 September 2001 in New York, Washington, D.C. and Pennsylvania and regards such acts, like any act of international terrorism, as a threat to international peace and security; 2. Expresses its deepest sympathy and condolences to the victims and their families and to the people and Government of the United States of America; 3. Calls on all States to work together urgently to bring to justice the perpetrators, organizers and sponsors of these terrorist attacks and stresses that those responsible for aiding, supporting or harbouring the perpetrators, organizers and sponsors of these acts will be held accountable; 4. Calls also on the international community to redouble their efforts to prevent and suppress terrorist acts including by increased cooperation and full implementation of the relevant international anti-terrorist conventions and Security Council resolutions, in particular resolution 1269 (1999) of 19 October 1999; 5. Expresses its readiness to take all necessary steps to respond to the terrorist attacks of 11 September 2001, and to combat all forms of terrorism, in accordance with its responsibilities under the Charter of the United Nations; 6. Decides to remain seized of the matter.”


� Cf the Sami Act 12 June No. 56 1987 Article 2-6.


� Belgium revised its human rights legislation based on extraterritoriality (ie, enforcing Belgian law for acts committed outside Belgian territory) after having a Belgian arrest warrant against the Foreign Minister of the Democratic Republic of Congo (ex Zaire) struck down by the International Court of Justice (cf Arrest Warrant of 11 April 2000-case). The ICJ maintained the immunity under international law from prosecution by national authorities of a serving minister of foreign affairs, including immunity for alleged criminal offences. However, the ICJ stated that this did not imply that a foreign minister could not be prosecuted at an international criminal court. Also US political pressure against the Belgian Government may have played a role in the subsequent decision to revise the legislation.
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