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1. THE ESTABLISHMENT, GOALS AND DEVELOPMENT

OF THE EU [PICTURE 1 – EU FLAG]
1.1 Brief historical background [PICTURE 2 – WAR CEMETERY]
1952: European Coal and Steel Community ‑ ECSC (6 Member States
) [PICTURE 3 – MONNET AND SCHUMAN]
1957: European Economic Community ‑ EEC and European Atomic Energy Community (EAEC) [PICTURE 4 – TREATY OF ROME]
1960: European Free Trade Association EFTA, with 7 Member States

1967: the Merger Treaty 

1973: three new Member States
 (9 all together) 

1981: one new Member State
 (10 all together) 

1986: two New Member States
 (12 all together) 

1987: the Single European Act (see “Internal Market Programme”) 

1992: the Maastricht Treaty, establishment of the European Union

1995: three new Member States
 (15 all together) 

1997: the Amsterdam Treaty 

1998: negotiations with six new Member States, and applications from live other countries 

1999: the introduction of the euro for 11 Member States

2001: the Nice Treaty

2002: the euro becomes sole means of payments in the euro zone
2004: 10 new Member States
 (“EU25”); the Constitutional Treaty signed.

2005: Constitutional Treaty rejected in France and the Netherlands; accession negotiations with Turkey and Croatia are opened.

2007: Romania and Bulgaria become EU-members (“EU27”). [PICTURE 5 – THE NEW EUROPE]
2008/9: Revised Constitutional Treaty signed and ratified?

2010: Negotiations for accession with Macedonia, Serbia, Montenegro, Albania and Kosovo?

1.2 The European Coal and Steel Community

A historic rivalry between France and Germany ‑ three wars from 1870 until 1945.
 After the First World War: the Versailles Treaty (1919) sought to contain German power. Strict conditions of reparation and demilitarisation. The French occupation of the Saarland and the building of the Maginot Line – a defence “wall” of fortifications from Belgium to Switzerland (“Maginot mentality”).

After 1945: The horrors of the Second World War were in the minds of some politicians – how to react? Unification of Western Europe compatible with US strategic interests in Europe; the Marshall aid programme. Parallel European co‑operation enterprises: OEEC (later OECD), Council of Europe, the Western Union, the failed European Defence Community.

Schuman Plan of 9 May 1950. The premises of the plan:

“Europe will not be made all at once, or according to a single plan. It will be built through concrete achievements which first create a de facto solidarity. The coming together of the nations of Europe requires the elimination of the age-old opposition of France and Germany. Any action taken must in the first place concern these two countries.”

The main elements of the plan were to

· seek a limited but important area of co-operation ‑ that of coal and steel sector (at the time the essential input for warfare; the “Community Method” = small steps may over time create large changes);

· create a common and independent High Authority (supra-nationality); 

· provide all the Member States with coal and steel products on identical terms (non-discrimination);

· eliminate customs/duties on steel and coal between Member States (internal free trade area);

· develop common exports (common external trade policy) and a financial plan (investment, price equalisation, restructuring funds) for the sector.

ECSC Treaty of 18 April 1951 (Treaty of Paris
); from the preamble:

“CONSIDERING that world peace may be safeguarded only by creative efforts equal to the dangers which menace it;

CONVINCED that the contribution which an organised and vital Europe can bring to civilization is indispensable to the maintenance of peaceful relations;

CONSCIOUS of the fact that Europe can be built only by concrete actions which create a real solidarity and by the establishment of common bases for economic development;

DESIROUS of assisting through the expansion of their basic production in raising the standard of living and in furthering the works of peace;

RESOLVED to substitute for historic rivalries a fusion of their essential interests; to establish, by creating an economic community, the foundation of a broad and independent community among peoples long divided by bloody conflicts; and to lay the bases of institutions capable of giving direction to their future common destiny;

HAVE DECIDED to create a European Coal and Steel Community and to this end has designated... “

Focus was on a common market, common objectives and common institutions: 

   The common market was characterised by the absence of

· duties on export/import, of charges “with an equivalent effect” and of quantitative restrictions,

· discrimination between producers, buyers or consumers and of measures “which hamper the buyer in the free choice of his supplier”,

· subsidies and state assistance “in any form whatsoever”, and

· restrictions which divide the market or exploit the consumer.

The common objectives included:

· regular supply of the common market,

· equal access to the sources of production,

· low prices compatible with the expansion and improvement of production,

· improvement of living and working conditions of the labour force and

· furthering of international trade.

The common institutions:
· the High Authority (today the Commission),
· the Common Assembly (today the European Parliament),

· the Special Council (today the Council of Ministers) and

· the Court of Justice (continued).

The High Authority 

Article 9 fourth and fifth subsection read: 

“The members of the High Authority shall exercise their functions in complete independence, in the general interest of the Community. In the fulfilment of their duties, they shall neither solicit nor accept instructions from any government or from any organisation. They will abstain from all conduct incompatible with the supranational character of their function

   Each member State agrees to respect this supranational character and to make no effort to influence the members of the High Authority in the execution of their duties.” (emphasis added.)

Nine members (8 were appointed by all Member States, and 1 elected by the 8).

The High Authority had power to issue decisions in the execution of its tasks. A decision was "binding in all their details" (see Article 14 ECSC) and was an important novelty as a legal tool under international law. An ECSC decision was general or individual (corresponds today to a regulation = general application and a decision = individual application, see Article 249 EC).

The Assembly 

This body represented “the peoples of the member States” (Article 20 ECSC), elected among national MPs or directly elected within one Member State (Article 21 ECSC).

A motion of censure on the general report of the High Authority could be taken under Article 24 ECSC. If carried, the members of the High Authority had to resign.

The Council (of Ministers)

Composed of one member from each Member State at the level of government. The Council had specific tasks under the ECSC provisions, which should be exercised with a view to “harmonizing the action of the High Authority and that of the governments” (responsible for economic policy of their country).

When an action by the High Authority required the consent of the Council the voting requirements were by:

- unanimous decision, 

- absolute majority (at least four votes), provided that among those four is one of the states producing at least 20 pct of the total value of coal and steel of the Community (that is Germany and France) or

- equal vote (three votes), provided the High Authority maintains its proposal and that among the three is two Member States producing at least 20 pct of coal and steel of the Community.

The Court 

Seven judges appointed by "agreement among the governments" (Article 32). The task of the Court was to "ensure the rule of law in the interpretation and application" of the Treaty (Article 31). The Court could annul a decision or a recommendation by the High Authority (Article 33). The Community could be held liable under Articles 34 and 40 for any financial damage resulting from an annulled action.

Parties to a dispute before the Court could be Member States, the Council and private enterprises. Enforcement of judgments was possible under Articles 44 and 92 “through the legal procedures in effect" in the Member States.

Dissolution of the ECSC

The ECSC was established for a period of 50 years (see Article 97) and the Community was dissolved formally in 2002. Assets and obligations of the ECSC have been taken over by the EC. Today, the steel and coal sector is part of the internal market within the framework of the EC Treaty.

The institutional innovations of the ECSC 

Main points: 

· the High Authority as legislator (by way of decisions) 

· the independence (from the Member States) of the High Authority 

· the own financial resources of the ECSC 

· the limitations of the power of the Council of Ministers 

· the Assembly as democratic link and surveyor of the High Authority 
· the responsibility of the High Authority towards the Assembly (censure) 
· the mandatory dispute settlement by the Court of Justice

Comparing ECSC-law and international law the following points in ECSC-law may be observed: 

· the strength of the rule of law (direct effect / supremacy = international legislation / supra-nationality)

· legal certainty through the mandatory dispute settlement of the Court 

· (relatively) high degree of transparency and public debate 
· stronger legal coherence
1.3 The European Union (EU)

Established by the Maastricht Treaty (Treaty of the European Union).

The structure of the EU – the three pillars [PICTURE 6 – 3 PILLARS]. Article 1 third indent EU:

“The Union shall be founded on the European Communities, supplemented by the policies and forms of cooperation established by this Treaty. Its task shall be to organise, in a manner demonstrating consistency and solidarity, relations between the Member States and between their peoples.”

Pillar 1: EC/EAEC 

Pillar 2: Common Foreign and Security Policy (CFSP) 

Pillar 3: Justice and Home Affairs. 

The pillars are of different legal character: EC law (pillar 1) and international law (pillars 2 and 3), but there are common bodies of the pillars of the EU (except – so far – for the Court of Justice of the EC – “ECJ” – its competence is mainly within pillar 1). Terminology: EC law in pillar 1 and EU law in all 3 pillars European law including Council of Europe etc. 

The Constitutional Treaty
 (“CT”) unites the “pillar structure” = only one EU. The EU will have legal personality (Article I-7 CT). [PICTURE 7 – CONSTITUTIONAL TREATY]
1.4 The basic values of the EU

The Preamble of the EU Treaty reads:

“RESOLVED to mark a new stage in the process of European integration undertaken with the establishment of the European Communities,

RECALLING the historic importance of the ending of the division of the European continent and the need to create firm bases for the construction of the future Europe,

CONFIRMING their attachment to the principles of liberty, democracy and respect for human rights and fundamental freedoms and of the rule of law,

…

DESIRING to deepen the solidarity between their peoples while respecting their history, their culture and their traditions,

DESIRING to enhance further the democratic and efficient functioning of the institutions so as to enable them better to carry out, within a single institutional framework, the tasks entrusted to them,

…

DETERMINED to promote economic and social progress for their peoples, taking into account the principle of sustainable development and within the context of the accomplishment of the internal market and of reinforced cohesion and environmental protection, and to implement policies ensuring that advances in economic integration are accompanied by parallel progress in other fields,

RESOLVED to establish a citizenship common to nationals of their countries,

RESOLVED to implement a common foreign and security policy including the progressive framing of a common defence policy, which might lead to a common defence in accordance with the provisions of Article 17, thereby reinforcing the European identity and its independence in order to promote peace, security and progress in Europe and in the world,

RESOLVED to facilitate the free movement of persons, while ensuring the safety and security of their peoples, by establishing an area of freedom, security and justice, in accordance with the provisions of this Treaty,

RESOLVED to continue the process of creating an ever closer union among the peoples of Europe, in which decisions are taken as closely as possible to the citizen in accordance with the principle of subsidiarity,

IN VIEW of further steps to be taken in order to advance European integration,

HAVE DECIDED to establish a European Union …” (emphasis added)
The Preamble of the CT reads:

“DRAWING INSPIRATION from the cultural, religious and humanist inheritance of Europe, from which have developed the universal values of the inviolable and inalienable rights of the human person, freedom, democracy, equality and the rule of law,

BELIEVING that Europe, reunited after bitter experiences, intends to continue along the path of civilisation, progress and prosperity, for the good of all its inhabitants, including the weakest and most deprived; that it wishes to remain a continent open to culture, learning and social progress; and that it wishes to deepen the democratic and transparent nature of its public life, and to strive for peace, justice and solidarity throughout the world,

CONVINCED that, while remaining proud of their own national identities and history, the peoples of Europe are determined to transcend their former divisions and, united ever more closely, to forge a common destiny,

CONVINCED that, thus ‘United in diversity’, Europe offers them the best chance of pursuing, with due regard for the rights of each individual and in awareness of their responsibilities towards future generations and the Earth, the great venture which makes of it a special area of human hope,

DETERMINED to continue the work accomplished within the framework of the Treaties establishing the European Communities and the Treaty on European Union, by ensuring the continuity of the Community acquis,

GRATEFUL to the members of the European Convention for having prepared the draft of this Constitution on behalf of the citizens and States of Europe …”

Article I-3 CT reads, inter alia:

“1. The Union's aim is to promote peace, its values and the well-being of its peoples.

2. The Union shall offer its citizens an area of freedom, security and justice without internal frontiers, and an internal market where competition is free and undistorted.

…

4. In its relations with the wider world, the Union shall uphold and promote its values and interests. It shall contribute to peace, security, the sustainable development of the Earth, solidarity and mutual respect among peoples, free and fair trade, eradication of poverty and the protection of human rights, in particular the rights of the child, as well as to the strict observance and the development of international law, including respect for the principles of the United Nations Charter.”

The symbols of the Union are (Article I-8 CT) the flag, which shall be a circle of twelve golden stars on a blue background, the anthem, which shall be based on the ‘Ode to Joy’ from the Ninth Symphony by Beethoven, the motto of the Union, which shall be ‘United in diversity’ and the currency of the Union, which is the euro. Europe day shall be celebrated on 9 May.

1.5 The tasks and the means of the EC
Under Article 2 EC

(i) The EC shall have as its tasks 

“to promote … a harmonious, balanced and sustainable development of economic activities, a high level of employment and of social protection, equality between men and women, sustainable and non-inflationary growth, a high degree of competitiveness and convergence of economic performance, a high level of protection and improvement of the quality of the environment, the raising of the standard of living and quality of life, and economic and social cohesion and solidarity among Member States” (emphasis added). 

These tasks shall be promoted by

(ii) the means of “establishing a common market and an economic and monetary

union and by implementing common policies or activities referred to in Articles 3 and 4” (emphasis added).

- The common or internal market, that is the fours freedoms – free movement of goods, of persons, of services and of capital.

- Economic and Monetary Union: Economic union (co-ordination of economic policy); monetary union (common currency and monetary policy).

- Common policies – the different sectors (for instance external trade policy, agricultural policy).

Article I-3 CT reads, inter alia:

“3. The Union shall work for the sustainable development of Europe based on balanced economic growth and price stability, a highly competitive social market economy, aiming at full employment and social progress, and a high level of protection and improvement of the quality of the environment. It shall promote scientific and technological advance. It shall combat social exclusion and discrimination, and shall promote social justice and protection, equality between women and men, solidarity between generations and protection of the rights of the child. It shall promote economic, social and territorial cohesion, and solidarity among Member States. It shall respect its rich cultural and linguistic diversity, and shall ensure that Europe's cultural heritage is safeguarded and enhanced.” (emphasis added)
1.6 Membership of the EU

Article 49 first indent EU states, inter alia:

“Any European State [PICTURE 8 – EUROPE] which respects the principles set out in Article 6 (1) may apply to become a member of the Union.” (emphasis added)

The principles of Article 6 (1) are:

“The Union is founded on the principles of liberty, democracy, respect for human rights and fundamental freedoms, and the rule of law, principles which are common to the Member States.”

In addition comes the “Copenhagen-criteria” (European Council, Copenhagen June 1993):

· stable institutions capable of ensuring democracy, the rule of law, human rights and the respect for minorities;

· a market economy equipped to take part in the competition of the internal market;

· ability to fulfil the membership obligations, including the goals of the EU.

According to the Article I-2 CT the values of the EU are:

“…respect for human dignity, freedom, democracy, equality, the

rule of law and respect for human rights, including the rights of persons belonging to minorities. These values are common to the Member States in a society in which pluralism, non-discrimination, tolerance, justice, solidarity and equality between women and men prevail.”
All Member States must respect these values and be committed to promoting them together (Article I-1 (2)).

Article 7 EU provides for sanctions against Member States that breaches fundamental obligations under the Treaty. Sanctions may lead to the suspension of the Member State’s voting rights in the Council. The procedure provides, inter alia, for

· the Council to act (by 4/5 of its members) in case of a clear risk of a serious breach by a Member State;

· a decision of the existence of a serious breach by the Council (composition of Heads of State of Government) acting unanimously (excluding the votes of the Member State in question);

· the Council (by qualified majority) having the option to suspend the rights of a Member State under the Treaty (whereas the all obligations remain).

A procedure modelled on this is laid down in the Article I-59 (3) CT for “suspending certain of the rights deriving from the application of the Constitution to the Member State in question, including the voting rights of that Member State in the Council of Ministers”. 

Withdrawal from the EU? Under Article 51 EU the treaty is concluded for an “unlimited period”. However, withdrawal is not prevented by this clause. 
A Member State’s right of withdrawal is self-evident (how could the alternative be enforced?). The right of withdrawal makes it possible confer power from Member States to the EU and it represnets a safety valve for the ultimate protection of the Members States’ interest and sovereignty. 

NB: This issue touches upon how the EU is perceived in principle: as a United States of Europe or as a United Europe of States (that is as an embryonic state or a sophisticated international organisation).
Under the Article 59 (1) CT “Any Member State may decide to withdraw from the European Union in accordance with its own constitutional requirements.” This is a clarification of existing EU law.

1.7 The impact of law in the EC 

The EU is a Community based on law. The rule of law is one of the basic values. The budgetary limitation of the EC (a ceiling of 1.27 pct
 of Member States’ combined GDP) restricts EC budget policies. Furthermore, the EU is a co-operation between sovereign states = emphasis on agreement, and, in cases of disagreement, on procedures. All this contributes to the weight placed on law and legal arguments.

2. THE SOURCES OF EC LAW

2.1 The founding treaties (primary law)

The treaties are the responsibility of the Member States, see for instance Articles 52 EU, 313 EC and IV-447 CT. This is compatible with international law that a treaty is only binding on states that are parties to it (see the Vienna Convention 1969
 Articles 26 and 34). This shows that the Member States are “the Masters of the EU”, that is a co-operation between sovereign states.

In Articles IV-444 and IV-445 CT there is a simplified revision procedure, which nevertheless is based on unanimity between all Member States.

2.2 The legislation of the EC (secondary law)

Legislation is made by the EU institutions and done according to the treaties, in particular the EC Treaty. The legislative power is conferred on the EC by transfer of some of the Member States’ sovereignty.

The legislative procedure is: the Commission proposes (exclusive right for the Commission); the Council enacts in co‑operation with the Parliament; majority voting (not unanimity) is generally the most common procedure in the Council (a simplified description).

Article 249 EC ‑ the legally binding acts:

· A regulation shall have general application. It shall be binding in its entirety and directly applicable in all Member States such as they are enacted. No means of national implementation is required or allowed.

· A directive shall be binding upon each Member State to which it is addressed as to the result/goal to be achieved by the directive, but the directive shall leave to the national authorities to choose the form and methods of its implementation.

· A decision shall be binding in its entirety upon those to whom it is addressed.

Whereas regulations and directives are general in nature representing EC legislation, decisions are made in individual cases as part of the executive power of the EC (for instance in competition cases).

The preparatory work of legislative acts – “travaux preparatoire” – the preamble of legal acts (a difference in legislative technique between international law and, for instance Norwegian law). 

The main site of the EU for the treaties, legislation, international agreements, case-law etc is http://eur-lex.europa.eu/en/index.htm. 

In Article 32 (1) CT is stated, inter alia:

“A European law shall be a legislative act of general application. It shall be binding in its entirety and directly applicable in all Member States.

   A European framework law shall be a legislative act binding, as to the result to be achieved, on the Member States to which it is addressed, but leaving the national authorities entirely free to choose the form and means of achieving that result.

   A European regulation shall be a non-legislative act of general application for the implementation of legislative acts and of certain specific provisions of the Constitution. It may either be binding in its entirety and directly applicable in all Member States, or be binding, as regards the result to be achieved, on all Member States to which it is addressed, but leaving the national authorities entirely free to choose the form and means of achieving that result.

   A European decision shall be a non-legislative act, binding in its entirety. A decision which specifies those to whom it is addressed shall be binding only on them.” (emphasis added)
2.3 Non-binding acts

Recommendations and opinions are not binding. Often non-binding acts are precursors to legislation, for instance if a recommendation does not result in the desired behaviour a directive may be enacted (see cost of cross border money transfers).

   Also a number of other forms are used for non-binding acts intended to influence behaviour, for instance communications, conclusions, resolutions, guidelines, programmes, common initiatives, action plans, statements, interpretations, support etc.

2.4 Jurisprudence

An important source of EC law is the case-law of the Court. Many fundamental principles of EC law has been developed by the Count (for instance direct effect, supremacy, state liability, general principles of law)

General principles of law (examples) are built on the constitutional law and practice of the Member States, perhaps in particular the German catalogue of fundamental rights but also the European Convention of Human Rights, as developed by the ECJ. The principles under EC law include: 

· legitimate expectations (that is normally no retroactive effects of legal acts),

· principle of proportionality, 

· the right to a hearing, 

· the principle of equal treatment and 

· fundamental human rights

The EU Charter on Human Rights (Nice, December 2000) is a Solemn Declaration (non-binding). It includes and elaborates the protection of human rights (for the text of the declaration, see http://www.europarl.europa.eu/charter/pdf/text_en.pdf). The Charter includes the right of good administration, the rights of elderly and disabled persons, protection of personal data etc. Problem: to harmonise the competences of the ECJ and the Court of Human Rights (in Strasbourg) in this field.

Part II in the CT contains a catalogue of human rights to be respected by the EU. The catalogue includes: 

- human dignity; - right to life; - right to the integrity of the person; - prohibition of torture and inhuman or degrading treatment or punishment; - prohibition of slavery and forced labour; - right to liberty and security; - respect for private and family life; - protection of personal data; - freedom of thought, conscience and religion; - freedom of expression and information; - freedom of assembly and of association; - freedom of the arts and sciences; - right to education, freedom to choose an occupation and right to engage in work; - freedom to conduct a business; - right to property; - right to asylum; - protection in the event of removal, expulsion or extradition; - equality before the law; - non-discrimination; - cultural, religious and linguistic diversity; - the rights of the child; - integration of persons with disabilities; - workers' right to information and consultation within the undertaking; - right of collective bargaining and action; - right of access to placement services; - protection in the event of unjustified dismissal; - fair and just working conditions; - prohibition of child labour and protection of young people at work; - protection of family and professional life; - social security and social assistance; - access to services of general economic interest; - environmental protection; - consumer protection; - right to vote and to stand as a candidate at elections to the European Parliament and at municipal elections; - right to good administration; - right to petition; - diplomatic and consular protection; - right to an effective remedy and to a fair trial; - presumption of innocence and right of defence; - principles of legality and proportionality of criminal offences and penalties; - right not to be tried or punished twice in criminal proceedings for the same criminal offence. 

2.5 Methods of interpretation

Teleological interpretation, that is an interpretation that promotes integration; textual interpretation creates many problems because of many language versions.

2.6 The official languages

Today there are 23 official languages.
 The official languages are used, in particular, in legislation (including the treaties) All language versions are authentic, that is they have equal validity. In case-law the authentic language is the language of the case (the applicant’s choice), other language versions are translations. 

   In addition some Member States have more than one official language (for instance in Luxembourg “Lëtzebuergish” is an official language beside French and German, Malta has English and “Malti” as official languages. Furthermore, there are one or more minority languages in many Member States (for instance in Spain Catalan (17 pct), Galician (7 pct), Basque (2 pct), in Finland Swedish (6 pct), Saami and Russian (less than 1 pct), etc). 
   The working language in the institutions used to be mainly French; today it is mainly English – reflecting generally the language proficiency of the populations. [PICTURE 9 – SECOND LANGUAGE]
3. EC LAW AND THE LEGAL SYSTEMS 
OF THE MEMBER STATES

The division of competence between the EU and the Member States is the main area of conflict between the Member States themselves and between the Member States and the Community/Union. This has to do with the different perception among Member States of the nature of the EU/EC. The fundamental legal basis is Article 5 EC. 

3.1 The principle of legality 

Article 5 first indent EC

“The Community shall act within the limits of the powers conferred upon it by this Treaty and of the objectives assigned to it therein.”

The principle implies that the Community bodies (the legislative bodies) can act only when they are authorised to do so by the Member States under articles of the treaties. The judicial activism of the ECJ may come into conflict with this principle. However, the highest courts of the Member States have gradually accepted legal developments through the case-law of the ECJ (maybe with a reservation for national constitutional law, but a conflict here has never been put directly to the test, see supremacy in 4.2 below).

Article I-11 (1) CT reads:

“The limits of Union competences are governed by the principle of conferral. The use of Union competences is governed by the principles of subsidiarity and proportionality.

A general authority for legislation is given in Article 308 EC, which states:

“If action by the Community should prove necessary to attain, in the course of the operation of the common market, one of the objectives of the Community, and this Treaty has not provided the necessary powers, the Council shall, acting unanimously on a proposal from the Commission and after consulting the European Parliament, take the appropriate measures.” (emphasis added.)
In Article I-18 CT this authority is maintained in this way:

“1. If action by the Union should prove necessary, within the framework of the policies defined in Part III, to attain one of the objectives set out in the Constitution, and the Constitution has not provided the necessary powers, the Council of Ministers, acting unanimously on a proposal from the European Commission and after obtaining the consent of the European Parliament, shall adopt the appropriate measures.

2. Using the procedure for monitoring the subsidiarity principle referred to in Article I-11(3), the European Commission shall draw national Parliaments' attention to proposals based on this Article.

3. Measures based on this Article shall not entail harmonisation of Member States' laws or regulations in cases where the Constitution excludes such harmonisation.”

3.2 The principle of subsidiarity 

Article 5 second indent EC [PICTURE 10 - SUBSIDIARITY]
“In areas which do not fall within its exclusive competence, the Community shall take action, in accordance with the principle of subsidiarity, only if and in so far as the objectives of the proposed action cannot be sufficiently achieved by the Member States and can therefore, by reason of the scale or effects of the proposed action, be better achieved by the Community.” (emphasis added.)
This principle is a general principle for the organisation of a social entity (for instance a municipality, a county, a region, a state, an international body). The principle shall provide guidance in a constantly changing environment (see internationalisation, globalisation, “global village” etc).

This principle in the EU context implies that decisions should be made at the level of the Member States or, alternatively, at the level of the Community according to the subsidiarity test. This test requires that the level that is best equipped to archive results should make the decision. If both levels are assumed equally well equipped, priority shall be given to the Member States. Politically, the principle aims at decentralisation (power to the Member States). However, as a legal principle, it may easily strike the other ways (towards centralisation).

The Community shall only act in an area or a case involving a trans-border element. If an area or a case exclusively involves a Member State, the Community has no power. However, with increased integration it is becoming increasingly difficult to find good examples of purely internal matters. Furthermore, the ECJ has not applied strict criteria for finding a trans-border element.
Article I-5 (1) CT contains this provision:

“The union shall respect the equality of Member States before the constitution as well as their national identities, inherent in their fundamental structures, political and constitutional, inclusive of regional and local self-government. It shall respect their essential State functions, including ensuring the territorial integrity of the State, maintaining law and order and safeguarding national security.”

Furthermore, the CT separates exclusive and shared competence and regulates other means of EU engagement thus (Article I-11 CT):

“2. Under the principle of conferral, the Union shall act within the limits of the competences conferred upon it by the Member States in the Constitution to attain the objectives set out in the Constitution. Competences not conferred upon the Union in the Constitution remain with the Member States.

3. Under the principle of subsidiarity, in areas which do not fall within its exclusive competence, the Union shall act only if and insofar as the objectives of the proposed action cannot be sufficiently achieved by the Member States, either at central level or at regional and local level, but can rather, by reason of the scale or effects of the proposed action, be better achieved at Union level. The institutions of the Union shall apply the principle of subsidiarity as laid down in the Protocol on the application of the principles of subsidiarity and proportionality. National Parliaments shall ensure compliance with that principle in accordance with the procedure set out in that Protocol.”

Exclusive competence is thus defined (Article I-13 CT):

“The Union shall have exclusive competence to establish the competition rules necessary for the functioning of the internal market, and in the following areas:

· monetary policy, for the Member States which have adopted the euro,

· common commercial policy,

· customs union,

· the conservation of marine biological resources under the common fisheries policy.

The Union shall have exclusive competence for the conclusion of an international agreement when its conclusion is provided for in a legislative act of the Union, is necessary to enable it to exercise its internal competence, or affects an internal Union act.”

Shared competence is thus defined (Article I-14 CT):

“2. Shared competence between the Union and the Member States applies in the following principal areas:

(a) internal market;

(b) social policy, for the aspects defined in Part III;

(c) economic, social and territorial cohesion;

(d) agriculture and fisheries, excluding the conservation of marine biological resources;

(e) environment;

(f) consumer protection;

(g) transport;

(h) trans-European networks;

(i) energy;

(j) area of freedom, security and justice;

(k) common safety concerns in public health matters, for the aspects defined in Part III.

3. In the areas of research, technological development and space, the Union shall have competence to carry out activities, in particular to define and implement programmes; however, the exercise of that competence shall not result in Member States being prevented from exercising theirs.

4. In the areas of development cooperation and humanitarian aid, the Union shall have competence to carry out activities and conduct a common policy; however, the exercise of that competence shall not result in Member States being prevented from exercising theirs.”

3.3 The principle of proportionality

The principle may be seen as a close relative of the principle of subsidiarity, thus defined in Article 5 third indent EC:

“Any action by the Community shall not go beyond what is necessary to achieve the objectives of this Treaty.”

The principle is an expression of general legal thinking and represents a balancing of the benefits of the goal and the harm of the measure (see a cost-benefit analysis in economics) but also an equitable idea (for instance degree of punishment in criminal law). The end does not always justify the means!

Article I-11 (4) CT reads:

4. Under the principle of proportionality, the content and form of Union action shall not exceed what is necessary to achieve the objectives of the Constitution.” 

3.4 The principle of loyalty

Article 10 EC:

“Member States shall take all appropriate measures, whether general or particular, to ensure fulfilment of the obligations arising out of this Treaty or resulting from action taken by the institutions of the Community. They shall facilitate the achievement of the Community's tasks.

   They shall abstain from any measure which could jeopardise the attainment of the objectives of this Treaty.”

The positive: to actively support, and the negative: to avoid hindering the co-operation.

This principle is maintained in Article 5 (2) CT thus:

“Pursuant to the principle of sincere cooperation, the Union and the Member States shall, in full mutual respect, assist each other in carrying out tasks which flow from the Constitution. 

   The Member States shall take any appropriate measure, general or particular, to ensure fulfilment of the obligations arising out of the Constitution or resulting from the acts of the institutions of the Union.

   The Member States shall facilitate the achievement of the Union's tasks and refrain from any measure which could jeopardise the attainment of the Union's objectives.”

4. THE PARTICULAR NATURE OF EC LAW

4.1 Direct applicability/effect

This principle implies that all national authorities shall apply the common rules of EC law, in particular, the courts of the Member States. Direct applicability as a legal effect follows from Article 249 EC with regard to legislation in the form of a regulation. No implementation by national authorities is permitted. The regulation has legal effect by virtue of the Council’s or the Commission’s decision itself. This is the essence of the concept of supra-nationality.

Rules of the EC Treaty and directives may, on certain conditions, have direct effect, too. This development of the principle of direct effect has taken place according to the jurisprudence of the ECJ. The main conditions are that the rules must be able to have direct effect, that is that the rule in question gives operational obligations and rights for private citizens/companies (that is rules must be sufficiently precise and unconditional, and require no discretionary power or further measures).

The principle of direct effect is mainly built on the premise that EC law must be applied to be efficient. The principle follows directly from the EC Treaty as regards a regulation (and a decision in individual cases), but has been extended by the ECJ to EC Treaty provisions and directives in some cases. 
Development of direct effect of treaty rules is found in a line of decisions starting with Case 26/62 Van Gend & Loos, where the ECJ stated, inter alia:

“THE WORDING OF ARTICLE 12 CONTAINS A CLEAR AND UNCONDITIONAL PROHIBITION WHICH IS NOT A POSITIVE BUT A NEGATIVE OBLIGATION. THIS OBLIGATION, MOREOVER, IS NOT QUALIFIED BY ANY RESERVATION ON THE PART OF STATES WHICH WOULD MAKE ITS IMPLEMENTATION CONDITIONAL UPON A POSITIVE LEGISLATIVE MEASURE ENACTED UNDER NATIONAL LAW. THE VERY NATURE OF THIS PROHIBITION MAKES IT IDEALLY ADAPTED TO PRODUCE DIRECT EFFECTS IN THE LEGAL RELATIONSHIP BETWEEN MEMBER STATES AND THEIR SUBJECTS. 

   THE IMPLEMENTATION OF ARTICLE 12 [now 25] DOES NOT REQUIRE ANY LEGISLATIVE INTERVENTION ON THE PART OF THE STATES. THE FACT THAT UNDER THIS ARTICLE IT IS THE MEMBER STATES WHO ARE MADE THE SUBJECT OF THE NEGATIVE OBLIGATION DOES NOT IMPLY THAT THEIR NATIONALS CANNOT BENEFIT FROM THIS OBLIGATION.

   IN ADDITION THE ARGUMENT BASED ON ARTICLES 169 [now 226] AND 170 [now 227] OF THE TREATY PUT FORWARD BY THE THREE GOVERNMENTS WHICH HAVE SUBMITTED OBSERVATIONS TO THE COURT IN THEIR STATEMENTS OF CASE IS MISCONCEIVED. THE FACT THAT THESE ARTICLES OF THE TREATY ENABLE THE COMMISSION AND THE MEMBER STATES TO BRING BEFORE THE COURT A STATE WHICH HAS NOT FULFILLED ITS OBLIGATIONS DOES NOT MEAN THAT INDIVIDUALS CANNOT PLEAD THESE OBLIGATIONS, SHOULD THE OCCASION ARISE, BEFORE A NATIONAL COURT, ANY MORE THAN THE FACT THAT THE TREATY PLACES AT THE DISPOSAL OF THE COMMISSION WAYS OF ENSURING THAT OBLIGATIONS IMPOSED UPON THOSE SUBJECT TO THE TREATY ARE OBSERVED, PRECLUDES THE POSSIBILITY, IN ACTIONS BETWEEN INDIVIDUALS BEFORE A NATIONAL COURT, OF PLEADING INFRINGEMENTS OF THESE OBLIGATIONS.” (emphasis added)
Similarly, the development of direct effect of directive rules started with Case 41/74 Van Duyn (see in particular paragraph 12): 

“IF, HOWEVER, BY VIRTUE OF THE PROVISIONS OF ARTICLE 189 [now 249] REGULATIONS ARE DIRECTLY APPLICABLE AND, CONSEQUENTLY, MAY BY THEIR VERY NATURE HAVE DIRECT EFFECTS, IT DOES NOT FOLLOW FROM THIS THAT OTHER CATEGORIES OF ACTS MENTIONED IN THAT ARTICLE CAN NEVER HAVE SIMILAR EFFECTS. IT WOULD BE INCOMPATIBLE WITH THE BINDING EFFECT ATTRIBUTED TO A DIRECTIVE BY ARTICLE 189 TO EXCLUDE, IN PRINCIPLE, THE POSSIBILITY THAT THE OBLIGATION WHICH IT IMPOSES MAY BE INVOKED BY THOSE CONCERNED. IN PARTICULAR, WHERE THE COMMUNITY AUTHORITIES HAVE, BY DIRECTIVE, IMPOSED ON MEMBER STATES THE OBLIGATION TO PURSUE A PARTICULAR COURSE OF CONDUCT, THE USEFUL EFFECT OF SUCH AN ACT WOULD BE WEAKENED IF INDIVIDUALS WERE PREVENTED FROM RELYING ON IT BEFORE THEIR NATIONAL COURTS AND IF THE LATTER WERE PREVENTED FROM TAKING IT INTO CONSIDERATION AS AN ELEMENT OF COMMUNITY LAW. ARTICLE 177 [234], WHICH EMPOWERS NATIONAL COURTS TO REFER TO THE COURT QUESTIONS CONCERNING THE VALIDITY AND INTERPRETATION OF ALL ACTS OF THE COMMUNITY INSTITUTIONS, WITHOUT DISTINCTION, IMPLIES FURTHERMORE THAT THESE ACTS MAY BE INVOKED BY INDIVIDUALS IN THE NATIONAL COURTS. IT IS NECESSARY TO EXAMINE, IN EVERY CASE, WHETHER THE NATURE, GENERAL SCHEME AND WORDING OF THE PROVISION IN QUESTION ARE CAPABLE OF HAVING DIRECT EFFECTS ON THE RELATIONS BETWEEN MEMBER STATES AND INDIVIDUALS.” (emphasis added)
The idea of the efficiency of EC law and that a Member State shall have no advantage from a failure to comply with EC law (by non-implementation of a directive) is basically at the ground of these judgments. 

   A treaty or directive rule may only have direct effect if the rule is (i) clear and unambiguous, (ii) 

unconditional and (iii) no further action required by authorities (see the notion of ”self-executing treaties” in international law).
   For directives a distinction is made between vertical direct effect (that is effect between the authorities and private citizens) and horizontal direct effect (that is between private citizens; rules in directives will only exceptionally have direct effect between citizens).
 

4.2 Supremacy 

This principle is closely related to the principle of direct effect and is also developed through the jurisprudence of the ECJ. The principle implies that in case of conflict EC law shall prevail over national law. The development started with Case 6/64 Costa v ENEL, where he ECJ stated, inter alia:

“BY CONTRAST WITH ORDINARY INTERNATIONAL TREATIES, THE EEC TREATY HAS CREATED ITS OWN LEGAL SYSTEM WHICH, ON THE ENTRY INTO FORCE OF THE TREATY, BECAME AN INTEGRAL PART OF THE LEGAL SYSTEMS OF THE MEMBER STATES AND WHICH THEIR COURTS ARE BOUND TO APPLY. 

   BY CREATING A COMMUNITY OF UNLIMITED DURATION, HAVING ITS OWN INSTITUTIONS, ITS OWN PERSONALITY, ITS OWN LEGAL CAPACITY AND CAPACITY OF REPRESENTATION ON THE INTERNATIONAL PLANE AND, MORE PARTICULARLY, REAL POWERS STEMMING FROM A LIMITATION OF SOVEREIGNTY OR A TRANSFER OF POWERS FROM THE STATES TO THE COMMUNITY, THE MEMBER STATES HAVE LIMITED THEIR SOVEREIGN RIGHTS, ALBEIT WITHIN LIMITED FIELDS, AND HAVE THUS CREATED A BODY OF LAW WHICH BINDS BOTH THEIR NATIONALS AND THEMSELVES.” (emphasis added)
The supremacy of EC law is – in principle – applicable also in cases of conflict with national constitutional law. However, in case of constitutional law there is a latent source of conflict between EC and national law, see for instance the decisions of the German Bundesverfassungsgericht in the “Maastricht order” (1994) and also the Danish Supreme Court’s decision of the constitutionality of the Danish ratification of the Maastricht Treaty (1998). 

   However, the issue of supremacy between EC law and constitutional law of a Member State has not been put to a final test. It may be that it never will, because the answer would seem to be that national constitutional law in a matter before a national (supreme) court ultimately must prevail in a union consisting of sovereign Member States (whereas, on the other hand, this legal fact cannot easily be admitted in principle by the ECJ). 

In Article I-6 CT (on Union law) it is stated:

“The Constitution and law adopted by the institutions of the Union in exercising competences conferred on it shall have primacy over the law of the Member States.”

This is in line with the current legal position.

4.3 Damages 

A Member State may be liable for damages to a citizen caused by a failure to respect the state’s obligations under EC law. This principle was first established in Joined Cases C-6 and 9/90 Francovich.

”33 The full effectiveness of Community rules would be impaired and the protection of the rights which they grant would be weakened if individuals were unable to obtain redress when their rights are infringed by a breach of Community law for which a Member State can be held responsible. 

34 The possibility of obtaining redress from the Member State is particularly indispensable where, as in this case, the full effectiveness of Community rules is subject to prior action on the part of the State and where, consequently, in the absence of such action, individuals cannot enforce before the national courts the rights conferred upon them by Community law. 

35 It follows that the principle whereby a State must be liable for loss and damage caused to individuals as a result of breaches of Community law for which the State can be held responsible is inherent in the system of the Treaty. 

36 A further basis for the obligation of Member States to make good such loss and damage is to be found in Article 5 of the Treaty, under which the Member States are required to take all appropriate measures, whether general or particular, to ensure fulfilment of their obligations under Community law. Among these is the obligation to nullify the unlawful consequences of a breach of Community law (see, in relation to the analogous provision of Article 86 of the ECSC Treaty, the judgment in Case 6/60 Humblet v Belgium [1960] ECR 559).” (emphasis added)
4.4 Interpretation of national law

The ECJ has held that a national court of justice must, as far as possible, interpret national law restrictively with the aim to give EC law legal effects. This principle was expressed in Case C-106/89 Marleasing (in particular in paragraph 8):

“In order to reply to that question, it should be observed that, as the Court pointed out in its judgment in Case 14/83 Von Colson and Kamann v Land Nordrhein-Westfalen [1984] ECR 1891, paragraph 26, the Member States' obligation arising from a directive to achieve the result envisaged by the directive and their duty under Article 5 of the Treaty to take all appropriate measures, whether general or particular, to ensure the fulfilment of that obligation, is binding on all the authorities of Member States including, for matters within their jurisdiction, the courts. It follows that, in applying national law, whether the provisions in question were adopted before or after the directive, the national court called upon to interpret it is required to do so, as far as possible, in the light of the wording and the purpose of the directive in order to achieve the result pursued by the latter and thereby comply with the third paragraph of Article 189 of the Treaty.” (emphasis added)
5. JUDICIAL CONTROL

5.1 Direct actions

(i) Action for infringement of the Treaty

Articles 226 and 227 EC. These actions are used in cases where a Member State allegedly has not fulfilled its commitments under the Treaties or secondary legislation. As a rule, the Commission will take action (very seldom a Member State under Art 227 EC), but the Commission has discretion whether to pursue a matter or not. An action may result in a declaratory judgment (that is that the Member State has or has not fulfilled its obligations).

(ii) Action for annulment
Article 230 EC. This is an action concerning the validity of a Community act (normally an act of the Commission or the Council). Such an action may result in a judgment that the contested legal act/provision is or is not (partly of wholly) invalid. (Action for failure to act)

(iii) Action for damages 

Article 288 EC. Such actions concern the contractual (regulated by the relevant national law) and non-contractual liability of the Community (regulated by general principles common the Member States).

The liability of Member States is not finally decided by the ECJ. Possible liability must be established by national courts, but the ECJ makes an important influence by expressing, upon request from the national court (a preliminary ruling), a view on EC law (see Francovich).

(iv) Staff actions 

Article 236 EC. This form of action covers labour disputes within the EU bodies (the EU institution/agency as an employer).

5.2 Preliminary rulings 

Article 234 EC 

“The Court of Justice shall have jurisdiction to give preliminary rulings concerning:

(a) the interpretation of this Treaty;

(b) the validity and interpretation of acts of the institutions of the Community and of the ECB;

(c) the interpretation of the statutes of bodies established by an act of the Council, where those statutes so provide.

   Where such a question is raised before any court or tribunal of a Member State, that court or tribunal may, if it considers that a decision on the question is necessary to enable it to give judgment, request the Court of Justice to give a ruling thereon.

   Where any such question is raised in a case pending before a court or tribunal of a Member State against whose decisions there is no judicial remedy under national law, that court or tribunal shall bring the matter before the Court of Justice.” (emphasis added.)
Such actions are of great practical importance (about half of the cases of the ECJ are such actions). In these actions a national court asks the ECJ about the proper interpretation of EC law which is at issue in a case before the national court. Many landmark judgments belong to this category of actions (see rulings on direct effect, supremacy, liability of Member States etc).

6. THE INSTITUTIONS

6.1 Council [PICTURE 11 – JUSTUS LIPSIUS]
Composition and voting

The Council consists of the ministers (or their representatives) of the Member States according to the agenda of the Council (external relations, agriculture, economic and financial affairs etc). Thus, in practice there are different Councils but the Council as an institution is one. Exceptionally the Council meets in the composition of Heads of State or Government (politically important matters).

   The democratic anchoring of the Council is in the national parliaments (that is indirectly).

   The nominal voting requirement is simple majority Article 205 (1) EC). In some cases unanimity is required (for instance in taxation matters). In these cases each Member State has one vote. However, in practice most decisions are made by majority voting according to a weighted voting system (see Article 205 EC). The small and medium sized Member States are over-represented. The number of votes to reach a qualified majority is defined in the Treaty.

   For the Parliamentary period of 2005-2009 the “Nice-formula” is applied.
 The weighting in the Council of EU25 is laid down according to the formula mentioned in the Declaration in the Accession Treaty Article 12. [PICTURE 12 – VOTING IN COUNCIL]
Population, GDP and voting power under the “Nice-formula”

	Member State
	Inhabitants (estimate 2006)
	Share 

of EU- population
	GDP mn euro 

(2004)
	Share of EU-GDP
	Votes in Council
	Inhabitants pr vote 
	Share of votes 

	1. Germany
	82,422,000
	16.9
	2,200,310
	21.4
	29
	2,846,379
	8.4

	2. France
	60,876,000
	12.5
	1,600,504
	15.6
	29
	2,065,379
	8.4

	3. Great Britain
	60,609,000
	12.4
	1,591,297
	15.5
	29
	2,052,345
	8.4

	4. Italy
	58,133,000
	11.9
	1,353,029
	13.2
	29
	1,982,138
	8.4

	5. Spain
	40,397,000
	8.3
	789,768
	7.7
	27
	1,517,704
	7.8

	6. Poland
	38,536,000
	7.9
	196,175
	1.9
	27
	1,414,593
	7.8

	7. Romania
	22,303,000
	4.6
	148,421
	1.4
	14
	1,593,071
	4.1

	8. Netherlands
	16,491,000
	3.4
	462,639
	4.5
	13
	1,250,615
	3.8

	9. Greece
	10,688,000
	2.2
	166,315
	1.6
	12
	920,583
	3.5

	10. Portugal
	10,605,000
	2.2
	137,210
	1.3
	12
	873,333
	3.5

	11. Belgium
	10,379,000
	2,1
	273,631
	2.7
	12
	866,417
	3.5

	12. Czech Rep
	10,235,000
	2.1
	84,110
	0.8
	12
	850,917
	3.5

	13. Hungary
	9,981,000
	2.0
	79,522
	0.8
	12
	842,917
	3.5

	14. Sweden
	9,016,000
	1.9
	274,904
	2.7
	10
	897,500
	2.9

	15. Austria 
	8,192,000
	1.7
	230,003
	2.3
	10
	809,200
	2.9

	16. Bulgaria
	7,385,000
	1.5
	53,332
	0.5
	10
	738.500
	2.9

	17. Denmark
	5,450,000
	1.1
	195,758
	1.9
	7
	771,143
	2.0

	18. Slovakia
	5,439,000
	1.1
	30,707
	0.3
	7
	768,714
	2.0

	19. Finland
	5,231,000
	1.1
	147,976
	1.4
	7
	745,714
	2.0

	20. Ireland
	4,062,000
	0.8
	142,755
	1.4
	7
	575,000
	2.0

	21. Lithuania
	3,585,000
	0.7
	15,544
	0.2
	7
	492,429
	2.0

	22. Latvia
	2,274,000
	0.5
	9,914
	0.1
	4
	579,750
	1,2

	23. Slovenia
	2,010,000
	0.4
	25,589
	0.2
	4
	499,250
	1.2

	24. Estonia
	1,324,000
	0.3
	7,990
	0.1
	4
	337,750
	1.2

	25. Cyprus
	784,000
	0.2
	12,742
	0.1
	4
	182,000
	1.2

	26. Luxembourg
	474,000
	0.1
	24,175
	0.2
	4
	112,750
	1.2

	27. Malta
	400,000
	0.1
	4,675
	0.0
	3
	133,333
	0.9

	EU27
	487,281,000
	100.0
	10,258,995
	100.00
	345
	1,412,409
	100


If the Commission makes a proposal for legislation requiring a qualified majority, a majority of Member States (at least 14) representing at least 255 votes (or 73.9 pct) must be in favour. If a proposal is made by another institution a qualified majority of 2/3 of the Member States (at least 18) representing 255 votes must be in favour.
 

Article I-25 (1) CT reads:

“A qualified majority shall be defined as at least 55 % of the members of the Council, comprising at least fifteen of them and representing Member States comprising at least 65 % of the population of the Union.

   A blocking minority must include at least four Council members, failing which the qualified majority shall be deemed attained.”

The so-called “double majority” (“qualified majority”) -rule will be the main voting rule. In EU27 this means – in case of a proposal from the Commission – that at least 15 Member States (at least 55 pct of the members) and representing at least 65 pct of the population of the EU has to be in favour of a decision. A blocking minority must include at least four Member States representing 35 pct or more of the population. For example, France and Germany alone will not by themselves represent a blocking minority, whereas for instance the original six Member States will (six Council members representing 46.9 pct of the population). 

Organisation

COREPER
 (the ambassadors in Brussels); Council Secretariat; working/negotiation groups; the rotating presidency of the EU (six months intervals). Meets regularly in Brussels (in Luxembourg during the months of April, June and October).

The power (competence) of the Council

Legislates and approves the budget. Political initiatives.

Co-operation with the European Parliament

The legislative procedure requires normally a co-operation between the Council and the Parliament. There are different procedures leading to legislation. The procedure applicable in a given case follows from the relevant Treaty provision (the provision giving authority for the legal act).

There are four main types of procedures: 

· the Parliament has a right to a hearing (advisory); 

· the co‑operation procedure (Article 252 EC – the Parliament may provoke changes in a proposal); 

· the co‑decision procedure (Article 251 EC – the Parliament has joint decision making power) and 

· the procedure of consent (direct veto for the Parliament, applicable only in a few cases, for instance Article 49 first indent EU – accession of a new Member State).

The main procedure is the co-decision procedure. [PICTURE 13 – CO-DECISION PROCEDURE]
The main rule is (see Article I-34 (1) CT), which reads:

“European laws and framework laws shall be adopted, on the basis of proposals from the Commission, jointly by the European Parliament and the Council under the ordinary legislative procedure as set out in Article III-396. If the two institutions cannot reach agreement on an act, it shall not be adopted.”

Article III-396 is a further development of the co-decision procedure (Article 251 EC) and the aim is unification and simplification of the legislative procedure.

The European Council 

Consists of the chiefs of State or Government
 and the Commission President. It is not a formal institution under the treaty, but it is politically the supreme body. The European Council meets ordinarily in the Member State in the chair. Its conclusions from the meetings shall give political impetus, direction and guidance.

The European Council is a body of the EU without legislative competence. Its tasks are mentioned in Article I-12 (1) CT thus: “The European Council shall provide the Union with the necessary impetus for its development and shall define the general political directions and priorities thereof. It shall not exercise legislative functions.” 

   Its elected president (see Article I-22 CT) will be a new member of the European Council and at the political centre of the EU. An EU Foreign Minister shall take part in the European Council.

6.2 The Commission [PICTURE 14 – THE BARROSO COMMISSION 2007]
Composition

The procedure for composing the Commission follows from Articles 213 EC et seq.

The Commission President is identified first, see Article 214 (2) EC; 27 members of the Commission. Independence: Article 231 (2) first indent:

“The Members of the Commission shall, in the general interest of the Community, be completely independent in the performance of their duties.”
Relation to the Parliament

A new Commission must be approved by the Parliament as a college (Article 214 EC); and may be removed by a vote of no confidence (“vote of censure” – Article 201 EC) = a kind of parliamentary system? (See the demise of the Santer-Commission in the spring of 1999 and the changes caused by the Parliament before approval of the Barroso-Commission in 2004 – two proposed Commissioners were substituted and changes were made in the division of portfolios.)

The Commission Services

Mainly situated in Brussels, but some offices in Luxembourg (Eurostat).

The Tasks

Article 211 EC. The Commission supervises the Treaty (“Community policeman”); proposes legislative acts and actions (exclusive right); manages the Community (the – “executive”); takes political initiatives, generally.

Under Article I-26 (5) and (6) CT the first Commission under the CT shall consist of one member from each Member State, including the President and the Foreign Minister. Thereafter (from 2019) the Commission shall have a number of members corresponding to two-thirds of the number of Member States, unless the European Council unanimously decides otherwise. There shall be equal rotation between Member States to take part in the Commission.

   A Union Foreign Minister will be appointed under Article 28 CT, thus:

“1. The European Council, acting by a qualified majority, with the agreement of the President of the Commission, shall appoint the Union Minister for Foreign Affairs. The European Council may end his or her term of office by the same procedure.

2. The Union Minister for Foreign Affairs shall conduct the Union's common foreign and security policy. He or she shall contribute by his or her proposals to the development of that policy, which he or she shall carry out as mandated by the Council. The same shall apply to the common security and defence policy.

3. The Union Minister for Foreign Affairs shall preside over the Foreign Affairs Council.”

6.3 The European Parliament [PICTURE 15 - PLENARY]
Elections

Direct elections of the Members of the European Parliament (“MEPs”) under Article 190 EC.
 The number of MEPs elected in each Member State is in relation to the population of the individual Member State. However, the small and medium sized Member States are over-represented.
Number of MEPs

Germany 
 99

The United

   Kingdom 
 72

France 

 72

Italy 

 72

Spain 

 50

Poland 

 50

Romania
 35

The Netherlands
 25

Greece
 
 22

Belgium 
 22

Portugal

 22

The Czech Rep
 20

Hungary 
 20

Sweden 

 18

Bulgaria 
 18

Austria

 17

Denmark 
 13

Finland 
 
 13

Slovakia 
 13

Ireland 

 12

Lithuania  
 12

Latvia 

   8

Slovenia

   7

Luxembourg 
   6

Estonia 

   6

Cyprus 

   6

Malta 

   5
In all 
             735

Composition and organisation

The MEPs are grouped according to political affiliation, not nationality. The two largest groups are the Socialist group (centre-left) and the Christian Democrat group (centre-right). Parliamentary committees (in Brussels), Parliamentary secretariat (in Luxembourg), Parliamentary plenary sessions each month for one week (in Strasbourg).

The competence of the Parliament 

Legislation, budget, control with the Commission.

The advisory function of the Parliament

The Parliament has the right to be heard in many matters (it follows from the Treaty rules when this is the case). General political debate, political initiatives (for instance questions to Members of the Commission).

The increased importance of the Parliament

The democratic impact of direct elections to the Parliament makes it particular among the institutions. On the whole, the political interest in the Parliament contributes to its prestige.

According to Article I-20 CT the total number of MEPs shall be limited to 750 and no Member State shall have more MEPs than 96 seats and distributions shall be “degressively proportional”, which probably means that full proportionality has to modified in the favour of the less populous Member States.

National Parliaments

Their influence is primarily through the control of national governments (voting in the Council). It is possible/likely that the national parliaments may be involved more deeply in the decision making process in the future.

In Article 9 (3) CT it is stated:

“The institutions of the Union shall apply the principle of subsidiarity as laid down in the Protocol on the application of the principles of subsidiarity and proportionality. National Parliaments shall ensure compliance with that principle in accordance with the procedure set out in that Protocol.”

In the Protocol 2 on subsidiarity and proportionality, item 6, is stated:

“Where reasoned opinions [by national parliaments] on a draft European legislative act's non-compliance with the principle of subsidiarity represent at least one third of all the votes allocated to the national Parliaments in accordance with the second paragraph [that is two per Member State], the draft must be reviewed. This threshold shall be a quarter in the case of a draft European legislative act submitted on the basis of Article III–264 of the Constitution on the area of freedom, security and justice.”

Article III-264 covers legislation in the field of judicial co-operation in criminal matters and police co-operation.

6.4 The Court of Justice [PICTURE 16 – THE KIRCHBERG]
Composition

The ECJ and the Court of First Instance. One judge nominated from each Member State in both courts. The Advocates-General. Correct “short name”: EC Court (not yet “EU Court”). Judicial panels may be established for special purposes. 

The Tasks

Under Article 220 EC the Court shall “ensure ... that the law is observed”.

The Competence 

The ECJ: Appeal court for the Court of First Instance; actions where a Member State is a party (for instance an infringement of the treaty action); preliminary rulings; giving opinions on beforehand on the compatibility with the EC Treaty of a proposed treaty with third parties (Article 300 (6) EC). 

   The Court of First Instance: actions in the competition area, staff cases (cases where a private citizen or enterprise is a party).

   Judicial panels: A “Civil Service Tribunal” has been established for staff cases.
 A panel to deal with disputes concerning Community patents has been proposed.

The Essential Rules of Procedure 

Written procedure. Contradiction. Right of defence. Notoriety. The principle of investigation. The language rules.

The Decisions of the Court 

Judgments that are binding on the parties (Article 244 EC) and enforceable according to the civil procedure in the relevant Member State (Article 256 EC). 

There are a number of changes made in the CT as to the ECJ, see Articles III-353 to 381. A mention may be made of the structure: the Court of Justice (sits in chambers, Grand Chamber or plenary); a General Court (first instance court); and specialised courts (for instance for staff cases). A judge-candidate shall be screened for his/her suitability by a panel of seven lawyers (Article III-357 CT).

6.5 Other institutions
Among others, the Court f Auditors (Luxembourg); the European Central Bank (Frankfurt); the Social and Economic Committee (Brussels); the European Investment Bank (Luxembourg); the Committee of the Regions (Brussels); the European Ombudsman (Strasbourg).
A large number of agencies include, for instance 

· the European Environment Agency;

· the Office for Harmonisation in the Internal Market (Trade Marks and Designs);

· European Monitoring Centre on Racism and Xenophobia;

· European Maritime Safety Agency;

· European Aviation Safety Agency and

· Europol.

7. COMPETITION REGULATION

7.1 In general [PICTURE 17 – FREE AND FAIR]
EC is based on principles of an open market economy with free and fair competition (see for instance Article 4 EC). The rules of competition are important to establish equal conditions for competition within the entire internal market.

The competition rules fall into two main groups: rules that subject undertakings to obligations (for instance Articles 81 and 82 EC and the Merger Regulation) of rules that are directed towards Member States (Articles 87 to 89 EC, and the rules on public procurement).

There are prohibitions on 

· restrictions of competition, 

· abuse of dominant position in the market and 

· state aid. 

The prohibitions are general and extensive, but with important exceptions.

7.2 Restriction of competition

Article 81 EC: Agreements that restricts competition are prohibited. Important practical examples of such agreements are mentioned in the Article. Important exceptions are made through the system of group exceptions (other interests than competition have been considered more important, for instance to promote research and development); and minor agreements, that is agreements where the distortion of competition is minimal (“de minimis”).

7.3 Abuse of dominant position

Article 82 EC: Typical situations of abuse are mentioned in the Article.

Merger control: The regulation is based on a separate Regulation.

7.4 State aid

Articles 87 to 89 EC: State aid is prohibited because of the distortion of competition that such aid may lead to between enterprises of different Member States. State aid may exceptionally be allowed, under the control of the Commission, with regard to limiting the harmful consequences for competition of state aid.

7.5 Public procurement

Affects all public procurement of goods and services above certain thresholds. The rules shall ensure fair competition and counteract favouritism of national/local suppliers.

7.6 The enforcement of the competition rules

The Commission has this task. Efficient means for control and sanction are available (search, seizure, fines, penalties etc).

7.7 The internal market in general [PICTURE 18 – THE SINGLE MARKET]
Terminology

The common market – the single market – the internal market.

The principles

The four freedoms (goods, services, persons and capital). The character of the internal market: One should understand the idea of the internal market as similar to a national market, where goods etc may move unhindered by borders between Member States.

Free trade area: Free trade is trade between countries without imposing customs duties or quotas of any kind as a result of goods or services crossing borders within the area. However, in a free trade area external trade is within the competence of each country. This requires a system of (often complex) rules of origin for the identification of goods eligible for free trade.

Customs union: A customs union combines free trade with an external trade policy. Thus, a customs union will act internationally as a trade bloc. The Common Customs Tariff: that is the common regime between Member States for the handling of customs duties on exports to and imports from third countries (that is countries outside the EU). The common customs tariff is the most important element in the common trade policy and it gives the EU an important (but declining) part of its income.
Anti-dumping is a trade policy (unilateral) weapon against import being “dumped” (that is sold at a price below costs) in a market. The Community may in such cases, according to a procedure, impose a duty on imports to counteract distortions of competition resulting from dumping practices. An anti-dumping measure may be misused to protect own, non-competitive producers. Then, of course, it is a breach of free trade rules.
A countervailing measure is a (unilateral) weapon imposed on imports from states that subsidies the production of the good in question. The countervailing duty shall balance the economic effect of the state aid in order to secure fair competition. 
Legislation

The treaty contains rules on the four freedoms and the main prohibitions to prevent distortions of competition. However, most rules in general follow from secondary legislation (regulations and directives) and specifically from decision (in individual cases addressed to individual Member States or enterprises). 
The nature of the legislation

Shall the freedoms only prevent discrimination on the basis of nationality? Or shall the freedoms also promote liberalisation of trade (counteract restrictions)? (See the overall aim of an open market economy based on competition.) The distinction discrimination on the basis of nationality/restriction is not a sharp one: if a restriction is efficient it will reduce trade and normally exports/imports and thus be discriminatory on the basis of nationality.

Securing the freedoms: No discrimination
Article 12 EC

“Within the scope of application of this Treaty, and without prejudice to any special provisions contained therein, any discrimination on grounds of nationality shall be prohibited.

   The Council, acting in accordance with the procedure referred to in Article 251, may adopt rules designed to prohibit such discrimination.” (emphasis added)
The prohibition to discriminate is on the grounds of nationality is a fundamental provision. Prohibition of this form of discrimination is supplemented in the Treaty by the requirement to secure equal pay for equal work between sexes. Hidden or indirect discrimination is also prohibited. 
   “Reverse discrimination” is an internal matter? NOTE: The prohibitions do not cover citizens and enterprises of third countries. 

Prohibition on other forms of discrimination has later on been included in Article 13 (1) EC thus:

“Without prejudice to the other provisions of this Treaty and within the limits of the powers conferred by it upon the Community, the Council, acting unanimously on a proposal from the Commission and after consulting the European Parliament, may take appropriate action to combat discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation.” (emphasis added.)
Article II-81 CT on non-discrimination reads:

“1. Any discrimination based on any ground such as sex, race, colour, ethnic or social origin, genetic features, language, religion or belief, political or any other opinion, membership of a national minority, property, birth, disability, age or sexual orientation shall be prohibited.

2. Within the scope of application of the Constitution and without prejudice to any of its specific provisions, any discrimination on grounds of nationality shall be prohibited.”

Securing the freedoms: No restrictions
The treaty prohibits restrictions that limits imports or distorts competition between Member States. However, some restrictions are allowed under treaty-based exceptions. Furthermore, according to ECJ’s case law restrictions may be acceptable under the doctrine of “mandatory requirements”, “common good” or similar (that is when a sufficient public interest justification may be given for a restriction, for instance a restriction of advertisement for alcohol or limiting lottery on account of protection of the health). A complete prohibition may normally not be seen as discrimination (for instance on some drugs), although it is a restriction.

Securing the freedoms: Regulations and implementation of harmonised legislation (directives). 
A regulation is the appropriate form of legislation in case of a common policy (for instance the Common Fisheries Policy) whereas a directive is the appropriate form of legislation in cases of the internal market (for instance to align the rules of insurance coverage in motor vehicle insurance)? (See the principle of subsidiarity.)

Harmonised legislation
The Member States must implement the goals of a directive in order to further the freedoms. This implementation contributes to harmonisation of the legal regimes of the Member States.
Full harmonisation: does not leave any discretion for the Member States. 

Partial harmonisation: gives a room of manoeuvre to the Member States (either because the harmonised legislation explicitly allows it through different forms of “minimum” rules, or as a consequence of an interpretation of the EC rules).

Mutual recognition and home country control

These are techniques to obtain free movement based on harmonised (minimum) standards that must be considered sufficient for exercising, for instance the business of a credit institution. 

   Mutual recognition is basically the mandatory acceptance by a Member State of another Member State’s regulations in a specific area (and vice versa), which adds to the freedoms beyond harmonised legislation because some specific standards of another Member State must be accepted by the host Member State. 
   Home country control means that the supervisory authorities of a credit institution are those of the institution’s home state, which means that the (supervisory) authorities of the Member State of establishment shall not lay down obstacles on account of supervision. This technique reduces the grounds for objections from national authorities in the host Member State since they are relived from the supervisory responsibility.
7.8 The four freedoms

7.8.1 Goods

The basic freedom

There is substantial case law in this field. 
   The prohibition of custom duties on export and import is the main rule. 

   The prohibition of discriminatory internal duties is derived from this prohibition. A discriminatory “internal duty” is a duty that is levied on goods (or services, for that matter) whether they are imported or not (formally non-discriminatory). It is difficult to determine (in fact) if an internal duty is discriminatory on imports if there is a similar inland production (a competing good).
General duties like, for instance the value added tax (VAT) may be based on national rule as for the rates (however, there is a harmonisation of the VAT-base); excise duties (for instance on tobacco or alcohol) may raise difficult issues. Example: a high duty on a product not produced inland (wine) and a low duty on an inland product in its competition (beer); distinction between beer duty categories according to content of alcohol so that imported beer (being, for instance stronger) will have a higher duty than the inland produced (weaker) beer etc.
Quantitative restrictions are prohibited, for instance import quotas are discriminatory because imports are limited and thereby inland production favoured). 

The prohibition of “measures having equivalent effect”. The Dassonville-case is a starting point, which prohibits measures which “directly or indirectly, actually or potentially” may be a restriction. This is a doctrine giving effective protection of the freedoms. Covers, inter alia, licensing arrangements for imports, even if the granting of a licence is automatic; “Buy Irish”-case (public campaign in favour of national products illegal); national product requirements (see Cassis de Dijon-case, which implies a mutual recognition of product standards). The Keck-case allows special “selling arrangements” under national law, that is requirements as to the sale of a product as opposed to requirements as to the product itself.

Exceptions (which may discriminate)

Article 30 EC (public morality, public policy, public security etc). 

   The “common good”: a restriction must be anchored in a common good (protection of the consumer, environment, tax collection etc – see case law mentioned above). 

   The principle of proportionality is generally applicable.

To sum up:

A complex field where legal certainty is relatively low because of the dynamism of EC law. In many cases it is probably true to say that the ECJ will make a broad assessment and balancing of involved interest, in which the effects and the motivation of a national measure will be important. An example may be the Franzén-case on the Swedish alcohol monopoly system (the monopoly was accepted). It may be that the ECJ is more willing today than earlier to accept national measures. This may have to do with the principle of subsidiarity. 
7.8.2 Persons

The basic freedom is the right to travel to and to stay in another Member State. In practical terms this means for workers to accept or to seek employment; for students the right to study and have the recognition of qualifications from another Member State; and for retired persons the right to stay in another Member State and receive pensions from the home State.

Exceptions (discrimination allowed)

· Article 39 (3) EC (public policy, public security or public health) 

· Article 39 (4) EC (public service, that is the exercise of public power, not public enterprises)

7.8.3 Services

Definition in Article 50 EC. Particularly important for legal persons and self-employed persons.

The basic freedom with regard to the right of establishment is to establish a subsidiary, branch, agent etc in another Member State. Rules regulating an activity (for instance concessions, licences) are acceptable if they can be based on the doctrine of common good and is non-discriminatory. Harmonised EC-legislation is applicable in many areas, for instance in banking and insurance. 

The basic freedom to provide services within the internal market are linked to the right to supply and acquire services across borders. 

Exceptions

· Article 55 EC, see Article 45 EC (public policy, public security or public health) 

· Article 45 EC (activities in connection with the exercise of public authority)

7.8.4 Capital

Foreign Exchange Regulation

Capital movements, that is transfer of money which is not a payment for goods or services, is by and large liberalised within the framework of the OECD (Organisation for Economic Co-operation and Development). The freedom is between Member States, but also vis-à-vis third countries (erga omnes).

The capital market

A substantial degree of harmonised legislation. Makes possible take-over of limited companies (a licence may be necessary for reasons of competition), or so-called portfolio investments (the acquisition of a non-controlling part of the share capital). 
Exceptions

The possibility to make exceptions vis-à-vis another Member States is very restricted, but there exists a certain possibility vis-à-vis a third country.

Generally speaking, there are insignificant changes in the CT within the areas of competition and the internal market.

8. ECONOMIC AND MONETARY UNION (EMU)

8.1 Introduction

EMU is an important tool for the realisation of the goals of the EC (Article 2 EC).

   Brief history: 

· Co-ordination of economic policy and foreign exchange cooperation an integrated part of the economic philosophy of the EC. 

· The Werner-report 1972 

· The ERM in 1979 

· The Maastricht Treaty in 1992 

· The “phasing in” of EMU

· The introduction of the euro 1999

· The revision of ERM into ERM II

· The introduction of banknotes and coins 2002
· Originally 11 euro Member States; latest newcomer: Slovenia (as from 2007, now 13 euro Member States).
8.2 The main principles of the economic union

Co-ordination of economic policy

The general guidelines for economic policy are at the centre. The Member States are obliged under Article 98 EC to co-ordinate their economic policy. In this context the Member States shall introduce Stability Programs in line with the general guidelines. The guidelines shall make co-ordination operational in practice and forms the basis for Commission and Council supervision of economic convergence and progress in the EU.

   The Council shall monitor the economic policy of the Member States and may make recommendations, if necessary, to a Member State not complying with its stability programme. The monitoring will also provide a basis for the assessment of budgetary discipline in each Member State. 

Monetary financing is prohibited – Article 101 EC

Monetary financing = central bank credits to the government. Such financing is prohibited because it is likely to lead to inflation.

Privileged access to financial institutions is prohibited – Article 102 EC

This prohibition concerns national rules giving privileges to the government/state or public sector as a borrower, for instance rules about mandatory placement in public bonds.

No “public” loans to Member States – Article 103 EC

The rule implies that a lender must not assume that an EC Member State has credit-worthiness on the basis of subsequent financing by the Community or any other Member State (that is in case of default by the debtor Member State).

The balanced budget requirement – Article 104 EC

A general requirement is that a public budget must be balanced – a fundamental rule under the EMU. A budget is balanced if the deficit is not “excessive”, which is defined at a level no more than 3 pct of GDP. However, no requirements following from the EMU are made as to the level and composition of the revenue and expenditure of a national budget (that is the EMU allows for a large public budget in relation to the GDP and for generous welfare benefits – all as long as the budget is balanced!).

   There is a requirement that the public debt shall not exceed a reference value set at 60 pct of GDP.

   An exception from the main rule may be made as long as the excessive deficit is exceptional, temporary and close to the reference value. It shall be taken into consideration whether the excessive deficit exceeds the public investments or not (“golden rule”), and also to the medium term position of the Member State with regard to economic development and budget.

   In case of an excessive deficit the deficit procedure under the Treaty rules is set in motion. This procedure may lead to sanctions including fines (see the “Stability and Growth Pact”).

The Stability and Growth Pact

This regulation gives detailed rules with regard to the deficit procedure, including automatic rules on the measurement of fines. The so-called Pact consists of the European Council’s Resolution 17 June 1997 (97/C 236/01), Regulations 1466/97/EC on multilateral surveillance and 1467/97/EC on the excessive deficit procedure, both of 7 July 1997. The rules are under debate after budgetary problems, inter alia, in Germany, France and Italy and the ECJ’s decision in Case 27/04.
 There, the court dealt with Regulation 1467/97 and annulled a Council decision not to pursue Germany for an excessive deficit under the rules.

8.3 The main principles of the monetary union [PICTURE 19 – CONSTRUCTING THE EURO]
Price stability – Article 105 EC

Stable prices = low inflation. This main goal is supplemented with other goals and tasks.

Independence of the ESCB – Article 108 EC

The ESCB cannot be instructed by anyone. Exception: When the ESCB acts on behalf of another public authority. A democratic problem? 
Supervision and payment systems

Prudential supervision of credit institutions is part of a national competence (see Article 105 (5) EC). ESCB has as a task to promote a well functioning payment system (see Article 105 (2) EC).

8.4 Institutional issues

The Relationship between Member States

If a Member State fulfils the criteria (see below) to take part in EMU there is an obligation for the Member State to take part (participation is not voluntary – on UK and Denmark see below).

Member States taking full part

have the decision-making power on the monetary policy. 13 Member States are part of the euro zone.
Member States with derogations

do not take part in ECB decision-making in monetary policy. The construction of a “derogation” signifies that Member States have an obligation to participate which is temporarily suspended.
Member States with special arrangements

UK and Denmark negotiated special arrangements during the Maastricht negotiations that enable them to stay out of EMU. If they want to participate they must fulfil the criteria. The UK and Danish Central Bank Governors do not take part in decision-making in monetary policy.

Other Member States
Are taking part in the revised Exchange Rate Mechanism (ERM II). 

The EMU Institutions

The European Central Bank System (ESCB) is composed of the Central Banks of the participating Member States and the European Central Bank (ECB). A centralised model.

   Governing Council and Executive Board of the ECB in addition to the ordinary EU institutions: Commission, Council, European Parliament.

Decision-making

In the Governing Council (Governors and Executive Board members) and in the Executive Board (six members) there is, as a general rule, the principle of “one member, one vote”. Only when decisions are made on issues related to the capital basis of the ECB, in particular the distribution of the profits of the ECB (so-called seignorage, for instance in 2005 Germany was entitled to 24.41 pct of ECB’s monetary income whereas Luxembourg was entitled to 0.15 pct). 
   ECB has exclusive competence within its field (monetary policy), including power to legislate and to make binding decisions. ECB also has a right to make proposals and to be heard by national authorities. When the ECB makes decisions, normally other institutions shall be consulted on beforehand. The Council president may take part in the meetings of the Governing Council.

   In the monetary area the Commission must share its right of initiative with the ECB.

   The Council must consult the ECB, for instance on exchange rate policy.

The monetary unit

The legal tender: the decimal system; the design of the banknotes and coins; the issue ‑ and rules on the determination of monetary amounts: conversion, rounding ("lex monetae").

   The monopoly of issue: Banknotes are issued by ECB; coins are minted by the Member States (within quantities fixed by the ECB).

Monetary policy

The euro interest rate fixing is the main policy instrument of the ECB. (ECB Statute 18.2). Effects
Minimum reserve requirements

Reserve requirements are a technique of monetary policy that affects the credit multiplication and thus the supply of money.

The exchange rate system of the euro

The exchange rate of the euro is within the competence of the Council (Article 111 EC). 
   Some of the non-euro zone Member States takes part in ERM II:
Currency

Code

Central rate

Band_(pct)

Cypriot pound

CYP

  0.585274

  +/- 15 

Danish krone

DKK

  7.46038

  +/-   2,25 

Estonian kroon

EEK

15.6466


  +/- 15 

Lithuanian litas

LTL

  3.45280

  +/- 15 

Latvian lats

LVL

  0.702804

  +/- 15 

Maltese lira

MTL

  0.429300

  +/- 15 

Slovak koruna

SKK

38.455


  +/- 15 

The ERM II is based normally on wide, but limited margins of fluctuations (+/- 15 pct around a fixed central rate) and exceptionally (Denmark) with margins of +/- 2.25 pct. Changes in a central rate will constitute a de- or a re-valuation and has to be agreed within the Council. There are provisions for financial support from the ECB.
   The non-euro, non-ERM II Member States are obliged to treat their economic policy (including the exchange rate policy) as a “matter of common concern” under Article 99 EC.

   There is no fixed exchange rate system for the euro (a free floating rate = the market rates) vis-à-vis the currency of third countries (in particular the US dollar, burt also the Norwegian krone). The EU/euro zone’s relation to the International Monetary Fund (IMF) – co-ordination is sought. The G-8 co-operation – some of the EU Member States take part.
The power of the ECJ under the EMU rules

Starting point: Article 220 EC. Modified by Article 104 EC. With regard to review of discretionary powers in economic policy areas exercised by the other institutions the ECJ is reserved in the exercise of its own competence (which is reasonable).

Further development of the EMU

The criteria of convergence are to be found in Article 121 (1) EC, that is economic admission requirements for a Member State:

· rate of inflation 

· budget deficit and public debt 

· exchange rate stability 

· long term interest rate level

The prospects

How may the EMU develop in the years to come?

The rules on EMU are not significantly changed by the CT. Its Protocol 12 establishes the “euro group” as an informal meeting within the Council, and with the election of a president of this group for the Member States whose currency is the euro (“Mr. Euro”).

9. FURTHER DEVELOPMENT OF THE EU

9.1 New Member States

The EU has now 27 Member States. At present (primo 2007) Turkey and Croatia are negotiating for membership. Other European countries have applied or must be expected to apply for membership as well (Macedonia, Montenegro, Serbia, Bosnia-Herzegovina, Albania, Kosovo etc). However, it is unlikely that the EU will accept new Member States before a settlement has been reached on many of the institutional rules of the CT.
9.2 Relationship to the USA

A starting point

Not counting Russia, Belarus, Ukraine, the European microstates and Turkey, EU27 covers approx. 70 pct of the European land area, 80 pct of the European population and 90 pct of the European GNP. EU population has been expanded to 487 million inhabitants. EU27 for practical purposes equals “Europe”. 

The USA may be ambivalent to the “ever closer union” in Europe. One the one hand, the evolution of EU leads to structural changes in the relationship between the EU and the USA. The EU is increasingly unwilling to accept US leadership and the EU may represent global competition for the USA (for instance, as regards the euro). On the other hand the EU and the USA basically share history, religion and to a large extent culture. Furthermore, both are democratic societies based on market-economy principles. Still, there are differences.

Political attitudes 

The EU is “collective and feminine” and the USA is “individual and masculine”.. An illustration may be that

· the CT, which states, inter alia, that EU is founded on the values of respect for human dignity, liberty, democracy, equality, the rule of law and respect for human rights. These values are common to the Member States in a society of pluralism, tolerance, justice, solidarity and non-discrimination. The Union shall contribute to peace, security, the sustainable development of the earth, solidarity and mutual respect among peoples, free and fair trade, eradication of poverty and protection of human rights and in particular children's rights, as well as to strict observance and development of international law, including respect for the principles of the United Nations Charter;

· the preamble to the US Constitution, which reads: “We the People of the United States, in Order to form a more perfect Union, establish Justice, insure domestic Tranquillity, provide for the common defence, promote the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity, do ordain and establish this Constitution for the United States of America.” (The idea of limited government.)

Although applying economic and political pressure, the USA is inclined to rely on armed force. The EU has to rely on economic and political pressure and on providing a persuasive example to other world regions. Al Capone’s words (in which there is some truth): “You can go a long way with a smile. You can go a lot farther with a smile and a gun.” may symbolise the US attitude. 

Security and defence

The EU should not seek to compete with the USA with regard to armed force. EU ideology is not based on the use of armed force but on diplomacy and institutions to define a common interest. Furthermore, an arms race would probably be too costly for the EU. Therefore, ultimate security for the EU Member States rests with the USA. 

   The logic of this situation seems to require a division of labour in global security, where the EU plays its full part based on its comparative advantages. A division of labour could be based on US armed force as a last resort, if EU diplomacy and peacekeeping do not work. However, a framework has to be found (NATO in combination with UN?). Problem: The EU will anchor the use of armed force in the UN system, whereas USA is less inclined to do so (unilateralism, see “coalition of the willing” in Iraq). A solution is necessary, perhaps through reform of the UN system.

   Today the EU finances (much) more than USA within peacekeeping and humanitarian aid, whereas the USA spends (much) more than the EU on developing armed force. These financial facts may (already) reflect an informal division of labour. 

   In the CT (Article I-16 (1)) is stated, inter alia, that the EU Common Foreign and Security Policy shall include “the progressive framing of a common defence policy that might lead to a common defence.” A common body for public procurement of military hardware etc and a start-up fund to finance preparations are under preparation. It is likely that the EU progressively will develop armed forces (with light arms) to support diplomacy and peacekeeping.
 Euro Corps
 has been established and EU battle groups are under preparation.
The welfare state

The EU emphasises the collective whereas USA emphasises the individual. EU has a welfare state as a goal, whereas this is not pronounced in USA. As illustrations may be mentioned that

· under the CT EU shall promote the well-being of its peoples, a social market economy aiming at full employment and social progress, it shall combat social exclusion and discrimination, promote social justice and protection, solidarity between generations and protection of children's rights, it shall promote economic, social and territorial cohesion, and solidarity among Member States and social partners’ involvement;

· in the US Declaration of Independence it is stated, inter alia, “We hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty and the pursuit of Happiness.” Former President Lyndon B. Johnson has said: “Every citizen will be able, in his productive years when he is earning, to insure himself against the ravages of illness in his old age.”
The perception of international law and of human rights

The USA has been supporting the development of international law, see in particular the establishment of the League of Nations and the United Nations. However, the UN has changed since 1945. A growing number of member states have diluted the influence of the USA and increased the costs, and the Security Council is often paralyzed by disagreement (and the veto of one or more of the permanent members).

   Today, based on a perception of US interest (particularly as a consequence of 11 September 2001) the USA has rejected international treaties such as the Biological Weapons Convention, the Kyoto Protocol on global warming, the land mine ban treaty; the International Criminal Court treaty. The USA has withdrawn unilaterally from the Anti-Ballistic Missile (ABN) treaty in order to deploy a National Missile Defence (NMD) and has rejected ratification of the Comprehensive Test-Ban treaty. The EU has deplored these US decisions. 

On human rights the USA takes different views from the EU on, for instance 

· capital punishment. The EU has expressed, inter alia, this view: “The EU is deeply concerned about the increasing number of executions in the United States of America… [and] urged the USA to withdraw its reservation on Article 6 of the International Covenant on Civil and Political Rights (ICCPR), concerning the prohibition on imposing the death penalty on minors… [that is under the age of 18]”.

· the right to carry arms
,

· the USA Patriotic Act (2001) “to deter and punish terrorist acts in the United States and around the world” contains a number of measures on political surveillance criticised by civil rights groups (including groups in the USA).

· the treatment of prisoners (from Afghanistan) in the US base of Guantanamo Bay (including citizens of EU Member States). 

Trade and markets

The EU is broadly comparable to the USA as a force in international trade. For instance, normally the EU and the USA have to agree for the WTO to achieve serious results. The US financial market is larger in economic terms, but Euroland’s financial market has a strong growth potential.

   Conflicts (“trade wars”) between the EU and the USA have concerned issues such as the EU restrictions on US banana and hormone-fed beef export to EU, and US countervailing duties on EU steel export to USA etc. Other major disputes involve the Microsoft competition decision and the Airbus-Boeing state aid conflict. Such trade disputes will continue to sour relations. Might the situation be mitigated by an EU-USA free trade zone?

The monetary system

The EU has introduced the euro as the common currency. The euro is an alternative reserve currency to the US dollar. States may decide to keep (part of) their foreign exchange reserve in euro; and euro may be preferred to dollar in international commercial payments.

   Dollar substitution by euro may be seen by the USA as contrary to her financial interests since it implies a loss of seignorage
. The volume of potential reduced seignorage is difficult to estimate, but substantial amounts are involved.

   The USA may offer monetary leadership to other states based on US interests. Several countries have “dollarized”, in particular in Latin America, which implies a monetary “abdication policy”. However, the focus in “Euroland” is on the common interest, not the national interest (even if it is true that Germany plays an important part), for instance each Central Bank Governor has one vote in the European Central Bank Council.

The political organisation

The EU is not a state under international law, but an international organisation with sovereign states as Member States. EU does have a federal character, but the Member States have conferred upon EU all its powers. USA is a state under international law. See “The United States of America vs. The United Europe of States.” 

   In the EU a provision on voluntary withdrawal by a Member State is included in the CT. In the US Constitution no provision for withdrawal by states has been made. 

   In the political field the EU offers a model of the common interest whereas the USA offers a model of leadership (and protection) under US interests. The EU thus provides for a political regime combining effective co-operation with safeguards against unacceptable domination, that is a state will only participate in an “EU-type model” as long as membership is seen – on balance – to be in the national interest. 

   The EU relationship towards the USA seems likely to be the main force for further political integration in the EU in the medium term. However, an analysis of the EU and the USA should have as its basis that they remain global partners, although a "friendly competition” more and more may come to the front.

9.3 Enhanced co-operation

Increased (supra-national) co-operation will be required, in particular, in economic policy, with regard to organised crime/terror and in foreign, defence and security policy areas. An institutional mechanism has been set up to enable a number of Member States to develop integration between themselves. 

Enhanced co-operation is such a mechanism (see Article 43 EU): 

“Member States which intend to establish enhanced cooperation between themselves may make use of the institutions, procedures and mechanisms laid down by this Treaty and by the Treaty establishing the European Community provided that the proposed cooperation:

(a) is aimed at furthering the objectives of the Union and of the Community, at protecting and serving their interests and at reinforcing their process of integration;

(b) respects the said Treaties and the single institutional framework of the Union;

(c) respects the acquis communautaire and the measures adopted under the other provisions of the said Treaties;

(d) remains within the limits of the powers of the Union or of the Community and does not concern the areas which fall within the exclusive competence of the Community;

(e) does not undermine the internal market as defined in Article 14(2) of the Treaty establishing the European Community, or the economic and social cohesion established in accordance with Title XVII of that Treaty;

(f) does not constitute a barrier to or discrimination in trade between the Member States and does not distort competition between them;

(g) involves a minimum of eight Member States;

(h) respects the competences, rights and obligations of those Member States which do not participate therein;

(i) does not affect the provisions of the Protocol integrating the Schengen acquis into the framework of the European Union;

(j) is open to all the Member States, in accordance with Article 43b.”

This procedure, based on a compromise between the need for unanimity and the need for progress, may be an essential mechanism for the further development of the EU.

The mechanism of enhanced co-operation is maintained, with some alterations, in Articles I-44 and III-416 to III-423 CT.

9.4 The “democratic deficit” issue
“Democratic deficit” is characterised by the phenomenon of the transfer of sovereignty, in particular legislation, from nationally elected bodies (parliaments) to EU-bodies (the Commission, the Council and the European Parliament) with less democratic accountability. 

   One way to reduce the deficit is to democratise further the EU, for instance more legislative power to the European Parliament and direct elections of a European President (the latter is not included in the CT). Another way is to utilise the principle of subsidiarity actively to re-nationalise, or at least increase national and/or regional participation, policy in some areas. (One example of regionalisation may be seen in the Common Fisheries Policy, which now includes the establishment of Regional Advisory Councils in the resource management.)

There are several aspects in the CT that address the issue of democracy, among them: 

“Article I-45

The principle of democratic equality

In all its activities, the Union shall observe the principle of the equality of its citizens, who shall receive equal attention from its institutions, bodies, offices and agencies.

Article I-46

The principle of representative democracy

1. The functioning of the Union shall be founded on representative democracy.

2. Citizens are directly represented at Union level in the European Parliament.

   Member States are represented in the European Council by their Heads of State or Government and in the Council by their governments, themselves democratically accountable either to their national Parliaments, or to their citizens.

3. Every citizen shall have the right to participate in the democratic life of the Union. Decisions shall be taken as openly and as closely as possible to the citizen.

4. Political parties at European level contribute to forming European political awareness and to expressing the will of citizens of the Union.

Article I-47

The principle of participatory democracy

1. The institutions shall, by appropriate means, give citizens and representative associations the opportunity to make known and publicly exchange their views in all areas of Union action.

2. The institutions shall maintain an open, transparent and regular dialogue with representative associations and civil society.

3. The Commission shall carry out broad consultations with parties concerned in order to ensure that the Union's actions are coherent and transparent.

4. Not less than one million citizens who are nationals of a significant number of Member States may take the initiative of inviting the Commission, within the framework of its powers, to submit any appropriate proposal on matters where citizens consider that a legal act of the Union is required for the purpose of implementing the Constitution. European laws shall determine the provisions for the procedures and conditions required for such a citizens' initiative, including the minimum number of Member States from which such citizens must come.”

Also important in this context in the CT is the involvement of national parliaments, the simplification and unification of the legislative process and the strengthening of the application of the principle of subsidiarity.

9.5 What if the Constitutional Treaty is not ratified by all?

The CT has to be ratified by all Member States according to their constitutional requirements before it will enter into force (see Article IV-446 CT). By primo 2007 ratification has been made by 18 Member States.
   If one Member State does not ratify the CT the treaty may not enter into force. This is the present situation in the EU. The plan for a “revised treaty” by 2009. 
Some closing remarks
The EU has been successful politically and economically as is evident from its increasing membership. However, a larger number of Member States changes the nature of the EU. It seems probable that some Members States (the original Member States +) will develop a closer co-operation and that a “core” EU will evolve more clearly than what is the case today. Greater integration in certain areas such as in foreign and security policy and economic policy is needed. Furthermore, simplification of decision-making and an improved democratic legitimacy are also needed. 
   The best chance for European state to promote Europe politically and economically is the EU. A common Europe interest may become more apparent in a world where China and India are rising! [PICTURE 20 – QUOTE]
� Germany, the Netherlands, Belgium, Luxembourg, France and Italy.


� Austria, Denmark, Norway, Portugal, Sweden, Switzerland and the United Kingdom. Finland (1961), Iceland (1970) and Liechtenstein (1991) joined later. When becoming Member States of the EU the countries left the EFTA. Today the EFTA consists of Iceland, Norway, Switzerland and Liechtenstein. Switzerland does not take part in the European Economic Area (EEA) Agreement between EFTA countries and the EU.


� Denmark, the United Kingdom and Ireland.


� Greece.


� Spain and Portugal.


� Finland, Sweden and Austria.


� Estonia, Latvia, Lithuania, Poland, the Czech Republic, Slovakia, Hungary, Slovenia, Cyprus and Malta. There are on-going negotiations with Romania and Bulgaria.


� Adolf Hitler described in his book ”Mein Kampf” France as Germany’s “natural enemy”.


� The full text of the Schuman Plan may be found, for instance at http://europa.eu/abc/symbols/9-may/decl_en.htm. 


� The full text of the original treaty may be found at � HYPERLINK "http://www.unizar.es/euroconstitucion/library/historic%20documents/Paris/TRAITES_1951_CECA.pdf" ��http://www.unizar.es/euroconstitucion/library/historic%20documents/Paris/TRAITES_1951_CECA.pdf�. 


� For the full text of the EU Constitutional Treaty see � HYPERLINK "http://europa.eu.int/eur-lex/lex/JOHtml.do?uri=OJ:C:2004:310:SOM:EN:HTML" ��http://europa.eu.int/eur-lex/lex/JOHtml.do?uri=OJ:C:2004:310:SOM:EN:HTML�. 


� This limit can be changed only by unanimity among the Member States.


� The full text of this Convention may be found at � HYPERLINK "http://untreaty.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf" ��http://untreaty.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf�. 


� The treaty is drawn up in authentic versions in the Bulgarian, Czech, Danish, Dutch, English, Estonian, Finnish, French, German, Greek, Hungarian, Irish, Italian, Latvian, Lithuanian, Maltese, Polish, Portuguese, Romanian, Slovak, Slovenian, Spanish and Swedish languages. 


� See T. C. Hartley pp 212 to 219. 


� The present voting power in the Council (EU27) is laid down in Declaration 20 on the enlargement of the European Union of the ”Nice Treaty”. A common position between EU15 was laid down covering the European Parliament, the Council, the Economic and Social Committee and the Committee of the Regions covering 27 Member States. Bulgaria has been has been allotted 10 votes in the Council and Romania 14 votes.


� The up-dated number of votes appear from Article 10 of the “Act concerning the conditions of accession of the Republic of Bulgaria and Romania and the adjustments to the Treaties on which the European Union is founded”, which has been enacted in case the Constitutional Treaty was not in force on 1 January 2007 and forms part of the accession treaty.


� COMite des REepresentants PERmanents. 


� The Prime Minister normally represents the Member State. However, in some Member States, for instance in France, the president has competence for foreign affairs (inter alia) under the constitution and both the French president and prime minister thus meet in the European Council.


� Romania and Bulgaria are obliged under their accession treaty to hold elections for the European Paliament before the end of 2007.


� See Council Decision 2004/752/EC of 2 November 2004.


� The ECJ declared the action inadmissible insofar as it concerned the Commission’s claim that it should annul the Council’s failure to adopt decisions to give notice to France and Germany. However, the ECJ annuled the conclusions adopted by the Council in which the Council held the excessive deficit procedures in abeyance and modified the recommendations for correction of their excessive deficit made by the Commission.


� It may not be necessary in defence for UK and France to surrender control over nuclear arms to EU (indeed, as Germany gave up control of the Deutsche Mark to ECB). However, UK and France may, for instance “trade in” their veto-power in the Security Council.


� The “Euro Corps” is made up of troops from Germany, France, Spain, Belgium and Luxembourg.


� The US Supreme Court decided in 2006 that the death penalty cannot be executed in case the perpetrator was under the age of 18 at the time of the crime.


� The 2nd Amendment of the US Constitution reads: "A well regulated Militia being necessary to the security of a free state, the right of the people to keep and bear Arms shall not be infringed." 


� Seignorage is in principle the difference between the cost of production legal tender and its nominal value. In addition there is an interest-gain on circulating banknotes and coins and inflation as a monetary taxation.
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