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EXAMINATION IN THE COURSE 

ENVIRONMENTAL LAW AND LAW OF THE SEA
JUR- 3603
AUTUMN 2005

 14. – 18. November
Answer both the questions: 

1. 

Present and discuss the legislative and enforcement jurisdiction of the coastal state with regard to the prevention and controlling of vessel source pollution.  

 2. 

Case:  

Monte Rosa, a Ukrainian registered trawler was sighted fishing on the high seas adjacent to the Norwegian EEZ. A Norwegian Coast Guard vessel patrolling the area approached the vessel requesting it to stop for inspection, referring to the NEAFC Control and Enforcement Scheme. The master of the vessel refused the request arguing that the coastal states do not have any jurisdiction on the high seas. As a boarding team was about to come up to Monte Rosa, it hauled the trawl and headed out of the area and the boarding attempt was unsuccessful. The coast guard vessel pursued Monte Rosa and ordered it to stop for inspection. The fishing vessel stopped and accepted to be boarded after the coast guard vessel had warned it would take more drastic steps to stop it.  

During the inspection of the documents, catches and fishing gear of the vessel several infringements of the regulations of the North-east Atlantic Fisheries Commission (NEAFC) were discovered, e.g. the vessel was fishing without a valid licence from the flag state and it had caught mackerel after the quotas for it were attained. Ukraine had neither been allocated any quota for the stock by NEAFC. Taken together with the refusal to allow inspection this was considered a serious violation/ infringement of NEAFC regulations. The vessel was ordered to proceed to Florø, a port in Norway for further investigation and prosecution. Ukrainian authorities were immediately informed.

Ukraine protested to the Norwegian Ministry of Foreign Affairs arguing that the actions taken against Monte Rosa were in violation of international law and specifically the exclusive jurisdiction of the flag state on the high seas, referring to Article 92 of the Convention on the Law of the Sea, to which both states were parties. Since Ukraine was not a member of NEAFC, neither the NEAFC conservation measures nor the NEAFC rules on control and enforcement were applicable to its vessels. Ukraine also referred to the decision by the International Court of Justice in the Fisheries Jurisdiction case between Canada and Spain on the legality of coastal state enforcement on the high seas.

Norwegian authorities argued that the actions taken by its coastal guard vessel were well within international law. It referred to part VI of the 1995 UN Fish Stocks Agreement claiming that Ukraine by ratifying this Agreement had agreed to have its vessels to be subjected to non-flag state enforcement on the high seas to control whether the vessel was in compliance with regional conservation measures. It did not matter if Ukraine was not a member of NEAFC. Norway further argued that the NEAFC rules on control and enforcement is consistent with the UN Fish Stocks Agreement. 

Even if Norway was competent to board and inspect Ukrainian vessels on the high seas in the Regulatory Area of NEAFC Ukraine claimed the actions taken went well beyond what is permitted under the procedures for boarding and inspection stipulated in Articles 21 and 22 of the UN Fish Stocks Agreement. First, the vessel could not be boarded by the threat of use of force. If the vessel refused to be inspected Norway had to contact the flag state Ukraine for assistance. Secondly, the vessel could not be brought to port without prior approval by the flag state. In response to the first claim Norway argued that the actions taken on the high seas were proportionate to the seriousness of the violation. Any delay caused by contact with Ukrainian authorities would mean that the vessel escaped inspection. Concerning the second contention, Norway argued there was no requirement of prior approval under the Fish Stocks Agreement as long as there were clear grounds for believing that the vessel was involved in serious violations of NEAFC regulations. Ukraine also had been duly informed and could send representatives to Norway to follow the investigation. 

Finally, Ukraine requested the Norwegian authorities to release Monte Rosa and that Norway is not competent to prosecute the violation arguing that the flag state still is responsible for enforcement under the UN Fish Stock Agreement, specifically Articles 19 and 21. Norway argued that it is both obligated and competent to prosecute vessels of non-member states for fishing on the high seas under Article 17 (4) which directs member states to take the measures necessary to deter the vessels of non-member states from fishing on stocks regulated by NEAFC, when the flag state has not accepted the conservation measures as was the case with Ukraine.  

Discuss the claims of both Ukraine and Norway. 
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