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Preface

For the past five years, | have had the privilege of teaching
Refugee and Asylum law at the University of Oslo. One of my greatest
joys is seeing many of my former students dedicate themselves to
implementing protection principles within policy and practice at KRD,
UDI & UNE. | warmly appreciate KRD’s initiative to give me the
opportunity to contribute to this evolution via this study. | thank Trygve
Nordby, Terje Sjeggestad, and the staff members at UDI and UNE for
their openness and cooperation during the research period. | am grateful
to Anita Vardgy, Eva Haagensen, Catharina Luras, Gerd Ingebristsen,
Anne Bruland and Erik Aksnes for their assistance during the research
period, their insight and support was invaluable. It is hoped that the
findings will help promote increased awareness of the complex nature
and dynamism of the field of refugee law in practice.
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Executive Summary

The challenge to uphold the standards contained within the 1951
Convention as well as other international human rights instruments
requires reform of the legislative framework and supporting regulations,
increased cooperation among the different institutions addressing refugee
issues, improved human rights and refugee law education of caseworkers
& lawyers, and reduced external pressure to be effective in terms of
production in favour of protection.

The ““grey zone” between asylum and humanitarian protection is a
result of several factors:

With respect to the Aliens’ law and its implementing regulations, the
study found that the law was unclear: the text of the refugee definition
contained in Article 1 of the 1951 Convention is absent and the normative
terminology remained undefined.

Review of the cases revealed a lack of systematized approach when
discussing “persecution”, in part based on the tendency to rely on past
practice instead of developments within theory and practice of human
rights and refugee law: there was limited reference to human rights
instruments (although this appeared to improve in 2003), recognition of
human rights exhibited bias in favor of jus cogens rights, and there was
limited cumulative analysis of human rights. Persecution committed by
Non-State Actors is less likely to be recognized as forming basis for
recognition of asylum and more likely to receive secondary status.
Persecution occurring within the context of generalized violence or other
conflict is often deemed not to merit asylum, but rather humanitarian
protection. There was no recognition of mixed motives for persecution, nor
of mixed motives for flight. Past persecution often resulted in a grant of
humanitarian protection over asylum, regardless of potential evidence of
threat of future persecution or possible relevance for application of a
“compelling reasons exception. The maintainance of a comparative
standard which requires individuals to demonstrate that they are more at
risk of persecution than others renders recognition of asylum difficult.

The notion of ““torture or cruel, inhuman, or degrading” treatment
revealed gaps in application due to lack of comprehensive guidelines and
variable reliance on proffered evidence (including medical and psychiatric
evidence). To some extent, it appeared that criteria for protection on
account of compassionate grounds ““sterke menneskelig hensyn” required




less analysis than the grounds for legal protection, and hence may in part
explain the preference for humanitarian protection over asylum.

Reference to the protection categories contained within the 1951
Convention is partial, “political opinion’ appears to be given priority over
the other categories, however it is interpreted restrictively and ““social
group” is applied in a limited manner, thus rendering difficult the
establishment of a nexus to the persecution in order to grant asylum.

The lack of harmonization of burden of proof standards pertaining to
asylum determination as opposed to non-refoulement analysis relevant for
humanitarian protection, as well as maintainance of a high burden of
proof, are among the primary reasons why the secondary protection is
given.

Another important factor is the merger of credibility determination
with protection analysis, asylum is more often given to highly credible
applicants, while cases involving doubts regarding credibility or risk
assessment are granted humanitarian protection. Evidentiary problems
complicate the determination due to partial submission or analysis of
evidence, partial identification of protection issues and standards by
lawyers and caseworkers, lack of corroborative evidence, and merged
arguments by lawyers and NGOs pertaining to asylum and humanitarian
protection.

The use of standard answers drafted towards exclusion from asylum
also promote selection of humanitarian status. The failure to place the
analysis behind the grant of asylum or humanitarian protection within the
public decision violates basic principles of due process and inhibits
understanding of protection criteria among the lawyers and applicants, as
well as the society at large.

The cases revealed bias in terms of provision of asylum to persons
based on age or lower socio-economic class, regardless of the existence of
common protection needs. Further, the existence of policies as pertaining
certain groups, based on nationality, vulnerable status, often results in
provision of humanitarian protection rather than asylum based on
individual specific circumstances.

Limited reference to unremedied effects of persecution or presence of new
threats in post-settlement situations, as well as variable use of “internal
flight alternative™, particularly with respect to situations involving internal
displacement situations are additional problems diminishing the grant of
asylum. There appears to be a tendency to formalistically rely on the




presence of international organizations to justify a finding of lack of
protection need.

There is a need for increased inter and intra institutional communication
as different sections within institutions have different practices with regard
to the same protection issues, and there is variance between UDI and UNE
with respect to asylum policies, e.g. penalization of homosexuality.

Finally, political actors and the media place significant pressure on the
immigration institutions to be productive in terms of quantity of decisions
and thereby diminish the ability of the caseworkers to improve their
protection analysis.

This report provides recommendations for legal and systemic reform in
order to diminish the “grey zone” between asylum and humanitarian
protection




1. Introduction: Purpose and Methodology

This study arose as a result of concern regarding Norway’s low rate of
asylum in light of its duty to uphold the 1951 Convention on the Status of
Refugees. Specifically, there was a need to examine why the immigration
authorities more often grant humanitarian protection than asylum. We
sought to examine whether there was lack of clarity or comprehensiveness
in the law, is it interpreted restrictively, or are there other factors affecting
the implementation of protection standards?

We also sought to assess to what extent are the decisions from
Utlendingsdirktoratet (UDI) and Utlendingsnemnda (UNE) in accordance
with the international legal framework. This framework consists of the
1951 Convention on the Status for Refugees, as well as human rights
conventions (e.g. Universal Declaration of Human Rights, UDH, European
Convention for the Protection of Human Rights, ECHR, Convention
Against Torture, CAT, Convention on the Elimination of Racial
Discrimination, CERD, Convention on the Elimination of Discrimination
Against Women, CEDAW, Convention on the Rights of the Child, CRC,
Convention on Civil and Political Rights, ICCPR, & Convention on
Economic, Social and Cultural Rights, ICESCR) and humanitarian law (i.a.
Geneva Conventions and their Protocols, as well as the statute establishing
the International Criminal Court, ICC). We referred to relevant soft law
and comparative laws and cases, in particular the U.S. and Canada, as well
as cases from international human rights monitors, such as the Committee
Against Torture and the European Court of Human Rights.

One of the limitations of this study is precisely the low rate of
asylum. Although we attempted to attain an equal division of cases
between asylum, humanitarian protection, and rejection, this was not
possible as the latter categories were more numerous. In spite of this, it
was possible to highlight key areas of concern regarding interpretation of
the protection standards pertaining to asylum and humanitarian protection.
We reviewed ca. 300 cases, approximately 250 from UDI and
approximately 50 from UNE (decided within the period of 1998-2003)
addressing the following countries: Afghanistan, Pakistan, Sri Lanka, Irak,
Iran, Eritrea, Ethiopia, Congo (DRC), Somalia, Sudan, Algeria, Former
Yugoslavia, Croatia, Colombia, Belorussia, and Russia. We sought to



achieve parity between the sexes, although an exact 50-50 split was
impossible, as males dominated the caseload. We asked the immigration
authorities to provide us with cases that could be considered representative
of the asylum cases processed by them. In other words, they selected
“average” cases which represented the most common claims presented
from each country, and included some particularly challenging cases as
well in order to reveal the “grey” areas within the practice thus providing a
span of protection issues.

UDI & UNE selected the cases based on criteria we provided them
relating to human rights issues, and we sent back cases which we were not
satisfied with (mostly manifestly unfounded claims, Dublin cases, etc.):

o (Pastatt): Forfalgelse pa bakgrunn av religion,

o (Pastatt): Forfalgelse pa bakgrunn av rase, nasjonalitet eller etnisitet

o (Pastatt): Forfalgelse pa bakgrunn av medlemskap i en organisasjon,
studentgruppe, yrkestilknytning, fagforening, klan, stamme, kaste el-
ler familie

o (Pastatt): Forfalgelse pa bakgrunn av politisk overbevisning, antatt
politisk overbevisning, ngytralitet

o (Pastatt): Forfalgelse pa bakgrunn av brudd pa sosiale normer

o (Pastatt): Tidligere tortur eller fare for fremtidige tortur, grusom,
umenneskelig eller nedverdigende behandling eller straff (inklusiv
krenkelse pa retten til liv)

o (Pastatt) Angrep pa individuelle eller grupper i krig eller i interne

konflikter (spenner fra individuelle handlinger til etnisk rensing)

(Pastatt): Intervensjon mot fysisk eller mental integritet

(Pastatt): Vilkarlig arrestasjon, fengsling eller landsforvisning

(Pastatt): Krenkelse av retten til eiendom

(Pastatt): Krenkelse av rett til & bevegelsesfrihet og oppholdsfrihet

(Pastatt): Krenkelse av retten til kulturell tilknytning

(Pastatt): Krenkelse av sosiogkonomiske rettigheter, inklusiv rett til

mat, hus, helse, etc.

(Pastatt): Diskriminering ift utdannelse eller pa jobb

(Pastatt): Forfelgelse fra ikke-statlige aktarer

(Pastatt): Krenkelse av retten til frihet og personlig sikkerhet

(Pastatt): Tvungen rekruttering av statlig eller ikke-statlige aktarer

(Pastatt): Krenkelse av rett til lik beskyttelse av loven, rett til effek-

tiv hjelp av domstolene eller likhet for loven



Further, | requested UDI and UNE to provide me with cases which
could shed light on the following issues which | believed would help
expose the “grey” area:

1)

2)

3)
4)
5)

6)

7)

8)

9)

10)

11)

12)

What type of human rights violations result in a grant of asylum
as opposed to humanitarian protection? Do caseworkers
examine the scope, duration, and discriminatory effect of a
violation in order to identify persecution? Is a cumulative
analysis of rights undertaken?

To what extent do the immigration authorities refer to human
rights instruments and/or humanitarian law instruments when
analysing a case and writing a decision? Do they identify the
relevant protection issues and refer to the appropriate standards?
Do caseworkers identify cases of individual or group persecution
within conflict situations/post-settlement situations?

Of the five protection categories contained within the 1951
Convention, are some utilised more than others?

Do caseworkers use a comparative or non-comparative approach
when assessing claims?

Is asylum granted to persons at risk of persecution from Non-
State Actors? To what extent is the State’s (or Non State Actor,
such as tribe or international organization) de facto ability and
willingness to protect victims and provide effective remedies
taken into account?

Are there problems with respect to implementation of the
standard of proof in asylum claims?

Do lawyers provide the necessary corroborating documentation,
identify protection issues, attend interviews, cite human rights
instruments, and provide full argumentation?

Do caseworkers take into account all evidence when presented?
Do they respond to arguments/issues made by lawyers? Does the
absence of corroborating evidence affect the claim? To what
extent is the contextual background taken into account?

Do caseworkers apply the benefit of the doubt? Does the
credibility analysis affect the determination regarding
protection?

To what extent is medical/psychiatric evidence regarding post-
traumatic stress syndrome or torture/rape presented and taken
into consideration?

Do the decisions reflect the analysis behind the determination-is
it clear to the lawyer and the applicant how the decision was
arrived at?



13)
14)

15)

16)

How are the motives of the persecutor for targeting the victim
and the motives for flight of the applicant assessed?

What is the role of alleged past persecution in the asylum
determination?

Are there policies which affect the outcome of claim, e.g. with
respect to a particular nationality or group (such as
unaccompanied children), etc.

Is the 1951 Convention applied in a discriminatory manner?

In addition, the cases revealed how consideration of (or lack thereof)
internal flight alternative, exclusion clauses, and cessation clauses affects
the asylum determination. | chose to include this information in the study
as it helps to understand how the 1951 Convention is interpreted. Finally,
the research revealed that there were systemic pressures affecting the
processing of claims, e.g. pressure to be productive in quantity of cases not
quality, lack of sufficient communication between asylum sections and
between the immigration institutions.

With respect to the paper on Gender, the following criteria were
highlighted for case selection:

(Pastatt) seksuelle overgrep eller fare for slike

(Pastatt) forfaglgelse pga liberale holdninger / overtredelse av sosiale
normer — eks. pakledning, manglende religigs tilknytning, ute-
arbeidende, enslig, barn utenfor ekteskapet, etc.

(Pastatt) vold i familien

(Pastatt) fare for tvangsbesvangring, tvangsabort eller tvangssterili-
sering

(Pastatt) forfalgelse pga nekting av a godta familiens valg av ekte-
felle, standpunkt mot kjgnnlemlestelse

(Pastatt) fare for eresdrap

(Pastatt) statlig diskriminering gjennom for eksempel nekte kvinner
adgang til helsetilbud, utdannelse, arbeidsliv (”diskriminering
innenfor gkonomiske og sosiale rettigheter”)

(Pastatt) forfalgelse pga mannlig familiemedlems politiske aktivitet
eller tilknytning

(Pastatt) forfalgelse fra ikke-statlige aktarer



The list of specific issues addressed is included in the Gender paper.

This study is intended to provide guidance as to how UDI & UNE
may raise the rate of grant of asylum to those applicants meriting protection
under the 1951 Convention on the Status of Refugees and how to more
clearly delineate the grounds for humanitarian protection. It is my express
wish that this study be interpreted as reflecting the possibilities for the
elaboration of better standards and improved coordination among the
different entities (both state and non-state) charged with the duty of
protecting refugees.

The study consists of two papers. The first paper, authored by
Cecilia Bailliet, provides a general review of the asylum law and cases,
highlighting problem areas which help explain the low asylum rate and
offering suggestions for rectification of standards, policy, and practice.
The second paper, authored by Torhild Holth, provides an analytical
assessment of gender issues pertaining to asylum claims and provides
suggestion for the elaboration of guidelines to improve practice in this
regard. Helga Fastrup Ervik served as co-adviser to Ms. Holth.

With respect to the first paper, the standards for asylum and
humanitarian protection are discussed and compared to other models in
Chapter 2 in order to highlight the need for reform in order to provide a
better protection framework and to eliminate vagueness in interpretation
and application. This review is followed by a qualitative and quantitative
assessment of the case law. It is intended to explore “the grey area”
between the grant of asylum and the grant of humanitarian protection. It
also seeks to identify examples of cases which received humanitarian
protection or protection for compassionate grounds (sterke menneskelig
hensyn) which could have received asylum. Cases which could have
received asylum are often downgraded to the lower status. Chapters 3-4
assess the role of standard of proof and credibility determination in
determining whether an applicant receives asylum as opposed to
humanitarian protection. Further they highlight gaps within the submission
and processing of evidence which further contribute to the existence of a
“grey area” between asylum and humanitarian protection. Chapters 5-6
discuss the lack of clarity pertaining to the concepts of “persecution” and
“torture or cruel, inhuman, degrading treatment” thus revealing the need for
both legal reform to identify the scope of such terms and systemic support



in the form of human rights education and other related expertise. Chapter
7 addresses the protection categories, revealing on the narrow interpretation
of “political opinion” and the limited use of “social group” reduce asylum
recognition as it less likely that a nexus will be established with the
persecution. Chapters 8-9 identify two policies which further limit asylum,
first limited assessment of new persecution threats or un-remedied effects
of past persecution in post-settlement situations, second variable use of
internal flight alternative in situations involving internal displacement
situations. Chapters 10-11 return to the issue of implementation of the
refugee definition by discussing exclusion and cessation clauses. It is
contended that the lack of reference to the exception to the cessation clause
also negatively affects recognition of asylum, in particular with respect to
the exception clause, 1 C 5, addressing “compelling reasons” with respect
to past persecution. Chapters 12-14 suggest that there are systemic
problems which limit recognition of asylum, i.e. the existence of bias in the
determination process, the use of standard answers drafted towards
exclusion, inter and intra institutional fractured communication, lack of
confidence among caseworkers due to limited human rights education, and
external pressure by political actors and media to be productive in terms of
quantity of decisions instead of quality of protection analysis.

In sum, the commentary regarding UDI & UNE practice are intended
to indicate areas in which the interpretation of the law and cooperation
among the different actors working and influencing asylum issues (state
entities, NGOs, lawyers, government, international organizations and
media) may be improved in order to assure implementation of the 1951
Convention and reduction of the “grey area” between asylum and
humanitarian protection.

As pertaining the statistical survey, 171 cases which had received
asylum or humanitarian protection were registered (100 men and 71
women). These were assessed in order to establish the existence of a
protection category under the 1951 Convention as well as alleged/implicit
human rights violations (past and future). Because the lawyers, NGOs, or
caseworkers did not always identify the relevant protection category or the
alleged/implicit human rights, | categorized them. The remainder of cases
were rejection cases that were initially similarly registered, however
discussion of these cases in this report is limited to qualitative analysis
intended to complement the discussion of why asylum is not given, as the
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key issue was the boundary between asylum and humanitarian protection.
Hence the statistical survey serves only to highlight the grey area between
asylum v. humanitarian protection. It is important to note that the intention
IS not necessarily to point to legal error, rather to point out the need for a
systemized analysis of rights and clarity in the drafting of arguments and
decisions in order to minimize “the grey zone” between asylum and
humanitarian protection. It should be noted that some cases are referred to
more than once, as they address various issues.

In addition to referring to the UDI & UNE cases, | also consulted
internal papers on relevant protection issues and standard answers used by
UDI. In order to provide an understanding of how the policy and practice
measures up to international standards, | reviewed papers from the United
Nations High Commissioner for Refugees (UNHCR), the European
Council on Refugees and Exiles (ECRE) and European Legal Network on
Asylum (ELENA), referred to decisions by international human rights
monitors, as well as literature within refugee law, human rights, and
humanitarian law. The theoretical framework upon which this study is
based follows Von Sternberg, Bayefsky, Fitzpatrick, and Van Kierkan’s
recognition of the interplay of international human rights law, international
humanitarian law, international criminal law, and refugee law in forming
the standards for protection or exclusion thereof refugees.! However given
the short amount of time in relation to the amount of cases, this study
pursues a practical presentation of the issues, comparative analysis, and
provides recommendations for policy/legal reform as well as further study.
Much to my joy, the Ministry of Local Government (KRD), UNE and UDI
responded immediately to the initial findings in the report when presented
with draft version, the first supplementing the new proposed guidelines, the
second elaborating “fagnotats” on specific topics raised within the study,

' Anne F. Bayefsky & Joan Fitzpatrick (Eds.), Human Rights and Forced

Displacement (Martinus Nijhoff Publishers 2000), Peter J. Van Krieken,
Refugee Law in Context: The Exclusion Clause (T.M.C. Asser Press 1999),
Mark R. von Sternberg, The Grounds of Refugee Protection in the Context of
International Human Rights and Humanitarian Law (Martinus Nijhoff
Publishers 2002). See also Richard Plender QC & Nuala Mole, “Beyond the
Geneva Convention: Constructing a De Facto Right of Asylum from
International Human Rights” in Francis Nichlson & Patrick Twomey,
Refugee Rights and Realities (Cambridge Unversity Press 1999), and Vigdis
Vevstad, Refugee Protection: A European Challenge (Tano Aschehoug
1998).
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and the third creating human rights/ humanitarian law checklists and
reference material to improve incorporation of human rights in the
processing of cases.

| conducted unstructured interviews with the leaders of the asylum
sections in UDI & UNE, and was provided by additional insight from
caseworkers who offered commentaries when delivering cases for review.
This author takes sole responsibility for the assessment of systemic
functions, thus the blame for any errors falls on my shoulders alone.

In the next chapter | review the clarity and the comprehensiveness of
the law and provide suggestions for legal reform.
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2. Plain Face Analysis of the Law

One of the first problems regarding the practical impact of the
Utlendingsloven is the fact that although it incorporates art. 1 A of the 1951
Convention, it does not explicitly set forth the definition of a refugee, it
only contains a reference in 816: “Flyktning etter loven er utlending som
gar inn under flyktningekonvensjonen 28. juli 1951 art.1A, jfr.protocol 31.
januar 1967.” Caseworkers may be less familiar with the protection
categories when they are not visually present in the law. UNE places the
definition at the top of their decisions, thereby facilitating reference to it
throughout the analysis. UDI decisions do not always place the definition
within the decision. Reform of the law to include the definition in its
entirety may serve to promote increased reference to its various elements as
pertaining identification and standard of proof. However, as pointed out by
Einarsen and NOAS, the official Norwegian translation is incorrect because
it utilises “med rette frykter” instead of “velbegrunnet frykt”:

“med rette frykter for forfglgelse pa grunn av rase, religion, nasjona-
litet, medlemskap i en spesiell sosial gruppe eller pa grunn av politisk opp-
fatning, befinner seg utenfor det land han er borger av, og er ute av stand
til, eller pa grunn av slik frykt, er uvillig til & paberope seg dette lands be-
skyttelse.”

Thus translation and inclusion of the definition would require
amendment of the current definition utilized at present.

Recommendation: 816 should be amended to include the 1951
definition in its entirety on condition of new translation to remedy prior
error in the official version.

KRD’s proposed regulations include such amendment.

| examined the asylum laws of European nations, as well as a select
number outside the region, in order to understand current trends. The most
recent laws are found in Central and Eastern Europe. These nations
received assistance from UNHCR and the EU to reform their laws and
reflect the current evolution in protection theory. Thus, the most innovative
laws were not those of France and Germany, but rather nations such as
Albania and Slovenia. (Germany did have a law proposal which was to
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include recognition of non-state agents and gender persecution, however it
was not passed. Furthermore, other reforms or initiatives in UK and
Denmark were characterized by UNHCR and NGOs as running counter to
protection norms as they sought to limit the grant of asylum.?) In terms of
“modernizing” the law with respect to asylum, | found two trends among
laws from other nations: first, laws which linked asylum to other
international conventions beyond the 1951 Convention on the Status of
Refugees or human rights in general/or select standards; and second, laws
which referred to regional instruments. Below, | present select innovative,
modern laws which reflect the latest protection standards and may be
considered as possible models for similar innovation in Norway.

2.1 Reference to international conventions/standards with
respect to Asylum:

The most open example of a law which links asylum to instruments beyond
the 1951 Convention is the Law on the Asylum of the Republic of Albania,
Chapter 1, Article 1:

“Under this law the Republic of Albania recognizes the right to
asylum and temporary protection to all foreigners who are in need of
international protection be they refugees or other persons who request
asylum in compliance with the provisions of this law and the
international conventions Albania is a party to.”

Article 2 sets forth that “. . . Asylum enshrines the rights and
obligations stipulated in the Geneva Convention Related to the Status of
Refugees of 28 July 1951 and the 1967 New York Protocol, in international
treaties Albania is a party to . . .” This leaves open the possibility of
referring to human rights instruments, humanitarian law instruments, etc. in

2 The German draft bill is available on the UNHCR website
http:/ /www.unhcr.ch, as are the Danish reforms (see UNHCR’s Comments
on Denmark’s Draft Bill on Amending the Aliens Act, the Marriage Act and
other Acts (18 March 2002). On the UK reforms see British Refugee Council,
The Nationality, Immigration & Asylum Act: Changes to the Asylum Sytem
in the UK (December 2002) available at http:/ /www.refugeecouncil.org.uk.
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order to permit an evolution of interpretation of protection standards to
meet the changing reality of persecution trends and protection needs
without opening the door to frivolous claims.* This presents an interesting
model for consideration when amending the Norwegian law.

Another option is to create a separate category of persons meriting
asylum, beyond those falling within the 1951 Convention, but linked to
human rights. Traditionally, the notion of asylum was linked to political
activists, thus the Constitutions of France and Germany recognize the right
of asylum for persons persecuted for exercising political rights, however
both instruments were amended to permit limitation based on the European
system for processing asylum claims under Schengen:

Germany Article 16a:
““1. Persons persecuted on political grounds shall have the right of asylum.

2. Paragraph (1) of this Article may not be invoked by a person who enters
the federal territory from a member state of the European Communities of
from another third state in which application of the Convention Relating to
the Status of Refugees and of the Convention for the Protection of Human
Rights and Fundamental Freedoms is assured . . .

(It further recognizes the terms for safe country lists, manifestly unfounded
claims, and the right of the State to pursue agreements with third states to
process asylum claims).

France, Constitution of 4 October 1958
Article 53-1:

“The Republic may conclude with European States that are bound by
commitments identical with its own in the matter of asylum and the
protection of human rights and fundamental freedoms, agreements

Direct reference is made of the European Convention for the Prevention of
Torture and Inhuman or Degrading Treatment or Punishment, the UN
Convention Against Torture, the Convention on Civil and Political Rights,
the Convention on the Rights of the Child, or other international
instruments in order to ground an order of temporary protection (including
non-expulsion/deportation) in Article 5.
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determining their respective jurisdiction in regard to the consideration of
requests for asylum submitted to them.

However, even if the request does not fall within their jurisdiction
under the terms of these agreements, the authorities of the Republic shall
remain empowered to grant asylum to any foreigner who is persecuted for
his action in pursuit of freedom or who seeks the protection of France for
some other reason.”

(This is an opt-out clause permitting the State to retain jurisdiction
over a case in spite of the Schengen Agreement)

In keeping with the French model, the Czech Republic’s Act No. 325
on Asylum calls for asylum to be granted to persons “persecuted for the
exercise of his political rights and freedoms” or the 1951 Convention
standard.* More recent laws have expanded the notion of asylum from
political activism to human rights activities, e.g. the Bulgarian Law on
Refugees calls for asylum to be given to “aliens persecuted due to their
convictions or activity in protection of internationally recognized rights and
freedoms”- thus highlighting individuals as human rights activists meriting
protection by the international community. In like manner, Portugal’s Law
No.15 is truly innovative as it recognizes the right of asylum for persons
persecuted “as a result of activity . . . in favour of democracy, social and
national liberty, peace among peoples, freedom and the rights of the human
being” in addition to the 1951 Convention standard. In this author’s
opinion, identification of activists, either political or human rights activists,
for special protection separate from the 1951 Convention definition is
unnecessary, given the recent tendency to promote broad interpretation of
the definition to incorporate these persons under social group or political
opinion.

A third alternative is amending the law or commentary to the law to
cross-reference specific standards or instruments, in particular those
affecting wvulnerable categories, such as children. For example, as

Of interest, it defines persecution as meaning “danger to life or freedom as
well as measures causing psychological pressure or any other similar
treatment if carried out, supported, or tolerated by the authorities. . . or if
such country is not able to ensure protection against such treatment in an
adequate manner”
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pertaining refugee children, the Canadian Refugee Board is instructed to
consider the “best interests of the child” (Article 3 of the CRC) when
assessing a claim by a minor and consider the relevance of human rights
instruments, including the CRC, to assess the level of harm which may
amount to persecution. Similarly, the Swedish Aliens Act states that “in
cases where a child is involved, special attention shall be given to what is
required bearing in mind the child’s health and development and the best
interests of the child otherwise.” This technique appears appropriate for
targeting the special needs of vulnerable categories of persons among
refugees, such as children, elderly, disabled, etc., but has the disadvantage
of not addressing the needs of the larger group as well as future vulnerable
categories yet to be defined. Further specific references may be made to
article 37 of the CRC “No child shall be subjected to torture or other cruel,
inhuman or degrading treatment or punishment”, Article 35 of the CRC:
“States Parties shall take all appropriate national, bilateral and multilateral
measures to prevent the abduction of, the sale of or traffic in children for
any purpose or in any form” to grant humanitarian protection. One may add
that the CRC’s guarantees of the rights to life, survival & development,
protection from neglect and exploitation, as well as the Protocol’s
prohibition of forced recruitment would provide additional standards for
asylum or humanitarian protection. In practice within Norway reference
and evaluation of the CRC is not always completed in cases involving
children, given that the CRC will soon be incorporated into Norwegian law,
cross-reference to the Aliens law appears to be highly appropriate

The Immigration Act of the United States highlights specific types of
human rights violations, forced sterilization or abortion, and links them to a
protection ground (political opinion) thereby promoting a grant of asylum
due more to the fundamental nature of the interest at stake (right to security
of the person, right to family) than the actual motive in the individual case
(as it may be argued that the Chinese government has no persecutory intent
in promoting its one-child policy):

“a person who has been forced to abort a pregnancy, undergo
involuntary sterilization, or has been persecuted for failure or refusal to
undergo such a procedure or for other resistance to a coercive population
control program who  deemed to have been persecuted on account of
political opinion, and a person who founded fear than he or she will be
forced to undergo such a procedure or  persecution for such failure,
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refusal or resistance shall be deemed to have a well-founded fear of
persecution on account of political opinion.”

Within the European Union, the definition of refugee shall
correspond with art. 1 A of the 1951 Convention as amended by its
protocol, and the EU Charter of Fundamental Rights of the European
Union, Article 18 confirms that “the right to asylum shall be guaranteed
with due respect for the rules of the Geneva Convention of 28 July 1951
and the Protocol of 31 January 1967 relating to the status of refugees and in
accordance with the Treaty establishing the European Community.” Thus,
within the region there is recognition that the definition contained within
the 1951 Convention shall remain the cornerstone for provision of asylum.
In contrast, within other regions, countries have adopted expansive regional
definitions which extend beyond the 1951 Convention. For example,
Belize’s Refugees Act contains a refugee definition which incorporates
both the 1951 Convention’s definition as well as that contained in the OAU
Convention, Article 4(1):

“owing to external aggression, occupation, foreign domination or
events seriously disturbing public order in either part or the whole of his
country of origin or nationality, he is compelled to leave his place or
habitual residence in order to seek refuge. . .”

This permits a broader span of protection to address internal
instability which is often the root of forced migration. Colombia’s Decree
No. 1598 includes a refugee definition which contains the 1951 Convention
standard as well as the definition contained in the Cartagena Declaration:

“having fled from his country because his life, safety, or freedom are
threatened by generalized violence, foreign aggression, internal conflict,
massive violation of human rights or other circumstances which have
seriously disturbed public order”.

Within the Norwegian law, as well as the European proposals, these
broader categories are addressed under humanitarian protection, thus I
address them in the next section.
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Recommendation:

Although Norway has utilized humanitarian protection to expand
protection of human rights, it is possible to clarify the scope and normative
framework relevant to persecution via linking it to human rights and
humanitarian law.

Commentary to 816 could be amended to include one of the following or a
combination of these in order to encourage cross-referencing for analysis
of protection needs:

1) General reference to international instruments which Norway has
ratified

2)  Direct reference specific instruments, such as CCPR, CESCR,
ECHR, CAT, and CRC, etc.”

3)  Direct reference to specific standards within these instruments, such
as “‘best interests of the child”

KRD’s proposed regulations rejected cross-referencing of the
UNHCR Handbook or evolution within international human rights within
asylum determination because ““‘dette kan skape uklarheter i forhold til
hvilken rettskildemessig betydning en slik henvisning skal ha”. This is
unfortunate because one of the reasons for the lack of clarity between
asylum and humanitarian protection is lack of exposure to human rights
which form the basis of understanding of the scope of persecution and the
protection categories, as well as the possibility of effective state protection.
Further, the proposed regulations refer to certain principles emanating
from human rights instruments, without citing the specific article or
instrument, thus resulting in recommendations which appear sporadic and
lack a legal frame of reference. The failure to cross-reference promotes
vagueness rather than clarity. Caseworkers need to be comfortable
referring to the relevant human rights principles, hence standards should
identify from which norms they emanate. For example, KRD’s references
in the regualations to consideration of “den totale livssituasjonen til

® For example, one may consider the draft Human Rights Principles and

Responsibilities for Transnational Corporations and other Business
Enterprises which cross-references a broad range of human rights
instruments (E/CN.4/Sub.2/2002/WG.2/WP.1/ Add.2 (3 June 2002).
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medfglgende barn™ or “for barn vil mangel pa omsorg normalt veere mer
alvorlig enn & bli nektet & organisere seg eller ytre seg fritt” would be
more useful if they cross-reference the specific articles in the CRC so
caseworkers may consult them. Fortunately they call for consultation of
human rights when conducting the persecution analysis itself.

Within the body of international law, caseworkers did not refer to
humanitarian law. Given that a large percentage of asylum seekers come
from countries undergoing war or internal conflicts, the lack of referral to
the applicable law is of grave concern. It is possible to identify acts of
persecution within the context of war, indeed the ICC statute contains a
modern definition of persecution.

e Therefore, linkage to the Geneva Conventions, their Protocols, as
well as the Rome Statute establishing the ICC would be
beneficial.

e Caseworkers should be required to consult relevant human rights
and humanitarian law standards in order to ensure a complete
persecution analysis in every case.

Safe Country determination

The Lithuanian Law on Refugee Status notes that ratification of the 1951
Convention and Protocol, as well as ECHR, and CCPR should be taken
into consideration, along with its actual implementation of these norms in
order to declare a country to be “safe”. Czech Act no. 325 on Asylum
reviews the State’s respect of human rights and capability to ensure
compliance with the human rights, ratification and compliance of
international agreements on human rights, and respect for the activity of
legal entities to supervise the standard of compliance with human rights.
The German Constitution, article 16 A refers to a country’s laws,
enforcement practices, and general political conditions. Lithuania refers to
the legal system, application of legal norms, and political conditions to
determine whether a country is capable of guaranteeing protection from
persecution, torture or cruel or inhuman or degrading treatment, as well as
violation of fundamental human rights and freedoms. The Slovak Republic
addresses the rule of law and democratic order in the nation, as well as
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protection of human rights and fundamental freedoms, observance and
compliance of human rights treaties, and oversight by legal entities.
Slovenia assesses the extent to which a person is able to satisfy his/her
basic subsistence needs. The Norwegian law may be amended to contain
similar criteria for safe country determination

2.2 Humanitarian Protection

The Norwegian Act concerning the Entry of Foreign Nationals into the
Kingdom of Norway (1988) contains a non-refoulement guarantee which
seeks to address the 1951 Convention standard, as well as threat of torture,
loss of life, cruel or inhuman treatment, and chain refoulement in 815:

“Utlending ma ikke i medhold av loven sendes til noe omrade der ut-
lendingen kan frykte forfglgelse som kan begrunne anerkjennelse som
flyktning eller ikke vil vaere trygg mot & bli sendt videre til slikt omrade.
Tilsvarende vern skal gjelde utlending som av liknende grunner som angitt
i flyktningedefinisjonen star i en narliggende fare for & miste livet eller bli
utsatt for en umenneskelig behandling.

Nar vedtaksmyndigheten i sak etter loven kommer til at utlendingen
ikke gar inn under reglene i ferste ledd, skal den av eget tiltak vurdere om
reglene i 88 annet ledd ber anvendes (Nar sterke menneskelig hensyn taler
for det, eller nar utlendingen har szrlig tilknytning til riket, kan arbeidstil-
latelse eller oppholdstillatelse gis selv om vilkarene ikke er oppfylt.”

The regulations (821) call for humanitarian protection to be issued to
persons falling under § 15 and 88 (2). Any foreign national may not be
sent to any area where he may fear persecution of such a kind as may
justify recognition as a refugee, or where the foreign national will not feel
secure against being sent on to such an area. Corresponding protection
shall apply to any foreign national who for reason similar to those given in
the definition of a refugee is in considerable danger of losing his life or of
being made to suffer inhuman treatment. It contains limitations due to the
safe third country/first country of asylum or “compelling social
considerations”. Within the 1951 Convention, Article 33 sets forth:

*“1. No Contracting State shall expel or return (*refouler’) a refugee
in any manner whatsoever to the frontiers of territories where his life or
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freedom would be threatened on account of his race, religion, nationality,
membership of a particular social group or political opinion.”

Lauterpacht & Bethlehem interpret this standard as having evolved to
encompass the prohibition of return of refugees under any of the following
criteria: 1) there is a well-founded fear of being persecuted, 2) they face
threats to life physical integrity, or liberty (including situations of
generalized violence), or 3) they face a real risk of torture, cruel, or
inhuman or degrading treatment or punishment.® However, the latter two
categories are more often linked to other human rights instruments.

Review of legislation addressing humanitarian protection from other
countries reveals a trend towards integration of references to human rights
treaties or standards. European nations grant protection in situations
involving a risk of violation of Article 3 of the European Convention: “No
one shall be subjected to torture or inhuman or degrading treatment”,
Article 7 of the CCPR: “No one shall be subjected to torture or to cruel,
inhuman or degrading treatment or punishment.” The Canadian Act
respecting Immigration to Canada and the Granting of Refugee Protection
to Persons who Are Displaced, Persecuted or In Danger refers directly to
(Article 1) of the CAT for assessment of alternative protection grounds
beyond the 1951 Convention, as does the Immigration Act of the United
States.

The Swiss Law on Asylum calls for protection of persons exposed to
“serious harm due to risk of loss of life, physical integrity or liberty, as well
as exposure to measures which place an unbearable psychological pressure
and call for consideration of grounds for flight linked to gender.””
Romania’s Ordinance on the Status and Regime of Refugees grants
humanitarian protection to persons facing the death penalty, torture,
inhuman or degrading treatment, of threats to life, physical integrity or
freedom.

® Sir Elhu Lauterpacht & Daniel Bethlehem, The Scope and Content of the

Principle of Non-Refoulement 43 (UNHCR 20 June 2001).

Provisional protection may be granted to persons subjected to a general,
serious danger, in particular on account of war, civil war, or situation of
generalized violence.
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The Slovenian Law on Asylum identifies a right of asylum on
humanitarian grounds for persons requesting protection due to a threat to
their “safety or physical integrity in the sense of Article 3 of the European
Convention on Human Rights and Fundamental Freedoms as amended by
Protocol Nos. 3, 5 and 8 and complemented by Protocol No. 1,4,6,7.9 and
11. This is in keeping with the notion that the rights contained in the
Protocols are to interpreted on par with the rights contained in the
Convention.

In terms of broader expansion of protection, Portugal grants
humanitarian protection to persons fleeing on account of “serious insecurity
emerging from armed conflicts or the repeated outrage of human rights
than occurs thereon”. This is in keeping with the UNHCR paper on
Complementary Forms of Protection of 9 June 2001 which addresses
“persons fleeing the indiscriminate effects of violence and the
accompanying disorder in a conflict situation, with no specific element of
persecution.” UNHCR considers both categories as meriting the refugee
label, indeed EXCOM called for protection of both categories under a
broader definition. Hence, UNHCR would prefer a standard which refers
to torture but also “indiscriminate threats to life, physical integrity or
liberty resulting from generalized violence or events seriously disturbing
public order with no element of persecution or link to a specific
Convention Ground.” UNHCR has also mentioned a similar wording:
“threat to life, liberty or security of the person in the country of origin, as a
result of armed conflict or serious public disorder”.®

Indeed, it is interesting that the Swedish Aliens Act recognizes aliens
in need of protection as those facing the death penalty, corporal
punishment, torture, inhuman or degrading treatment or punishment,
external or internal armed conflict, environmental disaster, or
homosexuality.’

& EXCOM, Complementary Forms of Protection: Their Nature and

Relationship to the International Refugee Protection Regime,
EC/50/SC/CRP.18 (6 June 2000).

This brings to mind the Guiding Principles on Internal Displacement which
contains an innovative definition which extends beyond the 1951
Convention: : “. .. persons or groups of persons who have been forced or obliged
to flee or to leave their homes or places of habitual residence, in particular as a result
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In comparison, we may consider EU Proposal Article 15 C subsidiary
protection shall be granted to a person with a well-founded fear of being
subjected to a “threat to his or her life, safety or freedom as a result of
indiscriminate violence arising in situations of armed conflict, or as a result
or systemic or generalised violations of their human rights.”*® The 1999
Letter from the Ministry of Justice recognizes humanitarian protection
grounds in situations involving a lack of security due to war or conflict.

The positive side of not amending the law to include definitions of
the terminology is that that it may actually promote greater flexibility in the
interpretation of protection categories, however caseworkers admit to
having troubles interpreting the law, finding 15(1) and 15 (2) to be too
vague. Whereas as UNE appears to consider the line between humanitarian
protection and protection for compassionate grounds to be unclear, within
UDI the line between asylum and humanitarian protection can sometimes
be difficult to interpret. One of the asylum sections within UDI stated that
they have merged the refugee definition with humanitarian protection, in
particular para 15(1), and advocate reforming the law to reflect such
practice. This would suggest pursuing the model provided by the Law of
the Republic of Tajikistan on Refugees:

Article 1- Refugee Definition:

A refugee is a person who has entered or is willing to enter the
Republic of Tajikistan, is not a citizen of the Republic of Tajikistan, and
was forced to leave or is willing to leave the country of his permanent
residence due to a well-founded fear of being persecuted on the basis of
race, nationality, religious convictions, political opinion, belonging to a

of or in order to avoid the effects of armed conflict, situations of generalized violence,
violations of human rights or natural or human-made disasters, and who have not
crossed an internationally recognized State border.” This extends protection to
categories of victims correlating with the regional instruments from Latin
America and Africa, revealing an example of expansive drafting to reflect
changes in migratory trends.

" Commission of the European Communities, Proposal for a Council Directive

on Minimum Standards for the Qualification and Status of Third Country
Nationals and Stateless Persons as Refugees or as Persons who otherwise
Need International Protection, COM (2001) 510 final (Brussels 12 September
2001).
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certain group, or owing to a threat to his life and members of his family,
security and freedom as a result of massive violations of public order and
other circumstances considerably infringing human rights.

Adopting this model would enable caseworkers to grant asylum to
those normally receiving humanitarian protection because they fall outside
the scope of the 1951 Convention but nevertheless cannot be sent back due
to threat to life, security or freedom in situations of large-scale human
rights violations- e.g. Africa. This would not increase the number of
people receiving protection, rather it would adjust their status to provide a
greater sense of security.

Recommendation:

e Reform of 8§15 may insert reference to freedom (or liberty), safety (or
security), and physical integrity. (See Swiss Law on Asylum). In
addition, the category of “degrading” should be added to the standard
on inhuman treatment.

e Another option may be to select specific human rights instruments as
forming protection standards, hence the law committee may choose to
link the standard on humanitarian protection to the ECHR and its
Protocols, and/or require the immigration authorities to refer to
standards emitted from the general body of international human rights
law and jurisprudence.

e [t may include within the humanitarian protection section a second
category for protection which includes language referring to
indiscriminate threats to life, physical integrity or liberty “as a result
of generalized violence, armed conflict or serious public disorder”, in
keeping with the UNHCR paper and EU Proposal, thus transforming
the 1999 Letter from the Ministry of Justice into hard law. Inclusion
of such reference to will permit the law to correspond to the reality of
forced migration today."!

e It may elect to adopt a standard which merges asylum with
humanitarian protection, thereby permitting allowing asylum to be
given to those already given humanitarian protection. A further

" See also UNHCR’s Comments on Denmark’s Draft Bill on Amending the
Aliens Act, the Marriage Act and other Acts (18 March 2002).
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progressive alternative which would expand the realm of protection
would be to include language recognizing the grounds for protection
of persons who have fled their countries ““on account of natural or
man-made disasters wherever the responsible State or de facto
authority fails for reasons that violate fundamental human rights, to
protect and assist those victims.”*?

e Another “plain face” issue is the fact that the standard for
humanitarian protection relating to non-refoulement in 815 comes
before the definition of refugee in 816. UNE corrects this by
addressing 8§16 first and then addressing 815 issues. It may be helpful
to place the non-refoulement standard after the refugee definition
issue in order to promote greater coherence in the analysis of
protection issues. At present, asylum is considered by some to a
status issue more than a protection issue (in part linked to
commentary contained in the travaux preparatoires to the law), thus
caseworkers consider provision of humanitarian protection to be
provision of protection of like value to asylum. Should the standard
for humanitarian protection be placed after the asylum standard, it
may then be recognized as being subsidiary protection, rendering
primary focus to asylum as the principle protection standard.

e NGOs and lawyers should be instructed to present arguments in
which the claim for asylum and humanitarian protection are
considered separately, each based on the relevant human rights
criteria.

2.3 Compassionate Grounds/ “Sterke Menneskelig Hensyn”

The Norwegian law’s 8 8 on compassionate grounds or “sterke
menneskelig hensyn” appears to be considered by caseworkers to be vague.
This clause has been interpreted within the cases to address a wide span of
considerations defined as compassionate grounds, including: age, medical
condition/health needs, security and humanitarian conditions in the country
of origin (including ongoing war or conflict), educational needs of the

12 Gee International Law Association, Declaration of International Law
Principles on Internally Displaced Persons, Article 1 (2) (2000).



26

children, or family considerations.”* Although we stated that we did not
intend to review these cases, both UNE and UDI provided them to us
apparently in order to highlight the prevalent use of compassionate grounds
within their practice as both a positive example of protection and a negative
example of lack of clarity in legal mandates. There appeared to be a
tendency, in terms of granting humanitarian protection, to refer to health
issues and other grounds which are not directly linked to the notion of
persecution or legal protection per se:

e In Case DF, at the UNE level humanitarian protection for
compassionate grounds (instead of asylum or regular humanitarian
protection) is granted to a victim of domestic abuse from Pakistan due
the precariousness of the applicant’s situation upon return. Her
husband and brothers beat her, and her sister in law tried to burn her.
Although UNE accepts as credible the long history of abuse and
recognizes the unlikelihood of assistance from the State, as well as
her lack of independent ability to control her situation, it denies
recognition of a *“social group” and finds no threat of future
persecution, inhuman treatment, or loss of life. The lawyer had
argued for recognition of past persecution as evidence of future
threat, but this was not followed by the immigration authorities.

e Similarly, in Case DG, UNE grants protection for compassionate
grounds in a case involving a Chechen woman whose husband was
killed because of his support to the soldiers. In addition, she assists
soldiers by giving them medicine, thus engaging in what may be
deemed to be an act expressing a political opinion. She was deemed
not credible due to contradictions in her testimony. However she is
given subsidiary protection due to health considerations, the
daughter’s schooling, and the difficult humanitarian and security
situation in Chechnya.

One of the problems is that the commentary to the current law is
unclear with respect to distinguishing protection grounds related to asylum
seekers in a “refugee-like situation” or facing a threat of violation of the
right to life or protection from inhuman treatment without offering any
further definition or concrete examples of what situations would be
included in these categories. The law does not correct the tendency within

13 Gee also EXCOM, Complementary Forms of Protection: Their Nature and
Relationship to the International Refugee Regime” EC/50/SC/CRP.18 (9
June 2000).
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the practice among some caseworkers to opt instead to grant protection for
compassionate grounds, rather it merely recognizes the problem.*
Although from a moral perspective, the utilization of the category of
compassionate grounds is laudable as the State is offering haven to persons
who may not be received in other countries with more stringent policies, it
also highlights the need to improve the staff’s interpretation of human
rights law in order to reach those not affected by compassion issues as well
as identify additional legal protection criteria within the compassionate
cases. Cases often have cumulative grounds for assistance, hence the
analysis should be holistic rather than concentrating on the category which
iIs most easily identified and avoiding difficult questions regarding degree
of risk of persecution, severity of human rights violations, standard of
proof, etc. which pertain to the legal protection categories. For example,
the ongoing security situation in the country of origin may amount to a
threat to life lifting the protection ground to 815 (1) or even asylum, thus it
may be suggested that within the compassionate grounds cases there may
be cases which could have been received other grounds for protection, see
Chapter 9 on Return: Human Rights in Post-Settlement Situations.

It should be noted that the letter from the Justice Department of
27/06/00 calls for cumulative analysis of cases in which the health issue is
tied to violations linked to Convention grounds:

“Hvis de helsemessige forhold skyldes overgrep basert pa offerets
nasjonalitet, rase, religion, medlemskap i sosial gruppe eller politisk opp-
fatning kan forholdet falle inn under flyktningkonvensjonen, og er det fare
for lignende overgrep eller annen forfglgelse ved retur, skal vedkommende
gis asyl.”

¥ See also Eli Fisknes, Utlendingsloven Kommentarutgave 106 (Universite-
tetsforlaget 1994):“Det kan vere vanskelig a fastsla hvorvidt en utlending
skal anses a falle inn under §15 forste ledd annet punktum eller vurderes et-
ter annet ledd. Det kan for eksempel i en sak vere uklart om grunnen til at
sokeren risikerer forfglgelse faller inn under ‘liknende grunner som angitt i
flyktningedefinisjonen” eller om grunnen ikke kan anses som flyktninglig-
nende. Det kan ogsa vere uklart om grunnen til at sgkeren risikerer ‘a miste
livet eller bli utsatt for en umenneskelig behandling” eller noe mindre alvor-
lig. Utlendingsmyndighetene legger ikke ned mye arbeid i & finne ut om
sokeren kan anses & falle inn under §15 forste ledd annet punktum eller
ikke, nar vedkommende i alle fall gis tillatelse etter lovens §8 annet ledd, og
tillatelsen uansett innebeerer neyaktig de samme rettigheter.”
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Recently, while preparing a lecture | became concerned about the
need for caseworkers to become comfortable assessing contextual
situations which at first glance may not appear to be relevant to legal
protection, but may actually prove subject to analysis upon closer
examination. For example, within Africa, the context of environmental
disasters such as floods, famine, AIDS epidemic, ethnic conflicts,
protracted conflicts, etc. appears confusing to the caseworkers. How can
one approach an individual affected by such widespread problems?
Review of literature revealed that experts studying such phenomena have
similar concerns and thus elaborate modes of connecting the context to
concrete, identifiable violations. In the case of families and children
affected by AIDS, Foster & Williamson created a diagram which
demonstrates the link between HIV infection to violations of the ICESC,
ICCPR, and CRC (all rooted in discrimination): 1) Inability to maintain an
adequate standard of living due to one’s reduced ability to work or loss of
job due to discrimination, as well as inadequate nutrition (they may be
denied access to food or water) lack of access to health care, and shelter
(Articles 11, 12, 6 ICESR), 3) Withdrawal of children from schools as they
have to become care providers (thus they are denied education, Art. 28
CRC) or are displaced after being orphaned (Art.16 CRC; 4) Loss of
caretakers for children as they are orphaned and left without foster care
(Art.20 CRC), 5) Problems with inheritance, widows and orphans are
denied their property by other family members (Art. 17 UDHR), 6)
Children and women may exploited in labour, forced recruitment (children
may “volunteer” or be given by their relatives to armed groups under the
assumption that they will be fed, regardless of the risk of physical and
psychological trauma), and sexual trafficking which are condemned by
various international instruments (International Labour Organization, ILO,
and UN Protocols on forced recruitment and sexual trafficking, and CRC
Arts 34-35 & 38) and in turn face increased threats to their rights to life,
security of the person (they may be raped), survival & development (Art.6
CRC) 7) General discrimination (Art.2 CRC & CEDAW) .* Analysis of
cases emerging from such contexts requires such in-depth analysis, taking a
situation from the general background to specific violations, not only with
respect to what violations were experienced in the past, but also what future

1% Geoff Foster & John Williamson, “ A Review of Current Literature on the
Impact of HIV/AIDS on Children in Sub-Saharan Africa”, 14 (3) AIDS, 275-
284 (2000).
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risks exist, and whether this can be linked to Convention Ground as well as
what is the ability and willingness of the State of origin to prevent
violations, punish offenders, and provide rehabilitation and reintegration
for those traumatized by past victimization. Some cases might qualify for
asylum, while others humanitarian protection, the main point being that it
may be possible to identify grounds for legal protection over
compassionate grounds.

Similarly, victims of natural disasters or other environmental reason
may be subjected to discrimination in receiving assistance and protection
by the State due to their membership in a tribe, political affiliation, etc.
Such complaints have been issued recently with respect to Mugabe’s
distribution of food to those pertaining to the supporters of his political
party.’ It has been argued that “environmental refugees” may be assessed
by consulting the relevant human rights standards, as a State’s
unwillingness or inability to remedy the situation affecting one’s access to
uncontaminated water, sufficient food, basic shelter may violate a person’s
right to an adequate standard of living and at worst constitute cruel and
inhuman treatment.’

From the caseworker’s perspective, it may be easier to grant
protection for compassionate grounds than to complete the analysis of the
other protection categories, particularly in cases which call for an
expansive interpretation of protection that may not be recognized by higher
staff members. Furthermore it takes less time to complete a compassionate
grounds analysis, when the system focuses on effectiveness rather than
protection, the categories most likely to be applied will be those which are
less time consuming: rejection on account of lack of credibility or provision
of humanitarian protection for compassionate grounds. The question then
becomes, to what extent is it helpful to elaborate soft law to address
protection gaps when there are other reasons, e.g. systemic, for such gaps?

'® See Mercedes Sayagues, “Zimbabwe’s Food Crisis: What Went Wrong” in

Reuters (01 Aug 2002).

17 Gee Dana Zartner Falstrom, “Stemming the Flow of Environmental

Displacement: Creating a Convention to Protect Persons and Preserve the
Environment” in Colo. J. Int'l Envtl. L. & Pol’y 1 (2001).
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Recommendation:

e Guidelines should be created in order to clarify the principles of
protection based on compassionate grounds, but such document
should be elaborated in consultation with experts in medicine,
psychology, child welfare, etc.

e However, the guidelines should also set forth the standards for lifting
a decision to a legal protection category when human rights analysis
reveals cumulative grounds for protection, e.g. an analysis involving
children utilizing the CRC may lift a case from “sterke menneskelig
hensyn” to legal protection.

e The creation of a requirement to complete full human rights analysis
of cases may prevent incorrect downgrading of cases. UDI is
elaborating a “human rights checklist”, similar initiative should be
taken by UNE.

Temporary Protection

Bulgaria’s Law on Refugees calls for the provision of temporary
protection to persons fleeing ““internal or international armed conflicts,
large-scale violations of human rights, foreign aggression, as well as the
reasons listed in the conclusions of the EXCOM. ’Similarly, Hungary’s Act
CXXXIX on Asylum recognizes temporary protection to foreigners “arrived
from an area from where the members of the group taking refuge en masse
due to foreign occupation, war, civil war or ethnic clashes, or the mass and
gross violations of human rights going on in their country.” Portugal offers
temporary protection to persons displaced on account of serious armed
conflicts generating large scale refugee flows. Slovenia grants temporary
protection for a situation of “war or warlike circumstances, occupation,
massive violations of Human Rights, etc.”

3. Standard of Proof

One of the principle reasons why humanitarian protection is given instead
of asylum in the Norwegian cases is the maintainance of different burden
of proof standards with respect to asylum determination and non-
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refoulement (both prongs based on 1951 standard as well as the CAT and
ECHR standard).

A brief review of the international trends reveal that some standards
include a reference to a standard of proof, if we consider the European
Proposal on Subsidiary Protection Article 15, it calls for protection in cases
of a “well-founded fear of being subjected to torture, inhuman or degrading
treatment (as opposed to the Norwegian standard which does not require a
well-founded fear, but neither includes the category “degrading”), a
violation of other human rights, sufficiently severe to engage international
protection obligations; or a threat to life, safety or freedom as a result of
indiscriminate violence in armed conflict or generalised violence.”*® The
EU proposal recognizes victims of generalized violence, persecution by
non-state agents and gender-based persecution.*

It suggests the test of a “well-founded fear of being subjected to the
following serious and unjustified harm: a) torture or inhuman or degrading
treatment or punishment; or b) violation of a human right, sufficiently
severe to engage the Member state’s international obligations or; c) a threat
to his or her life, safety or freedom as a result of indiscriminate violence
arising in situations of armed conflict, or as a result of systematic or
generalized violations of their human rights.”

One may compare this proposal to the standard contained in the
Charter of Fundamental Rights of the European Union, Article 19 (2):

“No one may be removed, expelled or extradited to a State where
there is a serious risk that he or she would be subjected to the death
penalty, torture or other inhuman or degrading treatment or punishment.”

8 Commission of the European Communities, Proposal for a Council Directive

on Minimum Standards for the Qualification and Status of Third Country
Nationals and Stateless Persons as Refugees of as Persons who otherwise
Need International Protection, COM (2001) 510 final (Brussels 12 September
2001).

Jane McAdam, “The European Union Proposal on Subsidiary Protection: An
Analysis and Assessment”, Working Paper No. 74 (UNHCR 2002).

19
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This standard may be juxtaposed to the “real risk” standard utilized
by the European Court of Human Rights and the U.N. Human Rights
Committee and the “substantive grounds” standard referred to by the U.N.
Committee Against Torture.®® The latter entity has warned against
excessive elevation of the standard of proof in cases involving risk of
torture, and hence has promoted contextual, holistic assessment criteria for
such claims (see infra section on torture and cruel and inhuman
treatment).? Lauterpacht & Bethlehem adovocate reference to a merged
standard:

“No person shall be rejected, returned or expelled in any manner
whatsoever where this would compel them to remain in or return to a
territory where substantial grounds can be shown for believing that they
would face a real risk of being subjected to torture, cruel, inhuman or
degrading treatment or punishment.”

At present, the practice reveals the use of a slightly higher risk
assessment as pertaining non-return on account of threat of torture or cruel
or inhuman treatment as opposed to the standard used in asylum
determination.”? However, UNE interprets the degree of risk referred to as
pertaining the threat of persecution to be somewhat lower when assessing
non-refoulement than that utilized when determining the grant of asylum
(this refers to the standard utilized in the former situation: “’kan frykte’
forfalgelse som ‘kan begrunne’ annerkjennelse som flyktning” as opposed

0 See Lauterpacht & Bethlehem, supra note 6.

L At present, the law advocates contextual analysis, see Ot.prp. nr. 46 (1986-87)
at 103 noting that “Flyktningeliknende” er ikke noe seerlig klart begrep, men
det tjener til 4 peke pa faren for at overgrep kan skje pd grunn av manglende
rettsorden eller under tilsidesettelse av grunnleggende normer for behand-
ling av mennesker.”

%2 Consider Terje Einarsen “Flytningers rettsstilling I Norge” s. 58 15 (1)(2) gir

beskyttelse til personer som av flyktninglignende grunner stdr i en “neerlig-
gende fare” for & miste livet eller bli utsatt for umenneskelig behandling.
Vurderingstemaet er bredere enn ved asyl, men kravet til risiko er noe haye-
re, or prp. Nr. 46 (1986-87) s202. See also Ot.prp.nr. 46 (1986-87), p. 103 “Det
er grunn til & understreke at det ikke kreves sannsynlighetsovervekt for at
vilkdrene er oppfylt for 4 gi utlendinger vern mot utsendelses. I denne for-
bindelse md konsekvensene av en eventuell uriktig avgjerelse i asylsokerens
disfaver vurderes. Jo alvorligere konsekvensene fortoner seg, jo mindre skal
det til for a gi vedkommende beskyttelse.”
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to the standard used in the latter case: “med rette frykter” or “velbegrunnet
frykt”.® This is in contrast to the view held by Goodwin-Gill that the
standard of proof should be the same for both status determination and non-
refoulement protection- indicating sufficiency of serious risk.* In part, this
may help to explain the higher percentage of grants of humanitarian
protection instead of asylum.

Lauterpacht & Bethlehem opine that the standard of proof to be
utilized in cases referring to establishing the well-founded fear of
persecution or real risk of torture, threat to life, physical integrity, or
liberty, should be harmonized by common reference to “a reasonable
degree” taking in the facts-

“This threshold will require more than mere conjecture concerning a
threat but less than proof to a level of probability or certainty. Adopting
the language of the Human Rights Committee and the European Court of
Human Rights in respect of non-refoulement in a human rights context, the
appropriate test will be whether it can be shown that the person concerned
would be exposed to a ‘real risk’ of persecution or other pertinent
threat.””*

There are variances among the staff and sections regarding degree of
proof, assessment of risk, etc. It was not possible to determine a single
standard regarding evidentiary burdens given the individual variances.
Nevertheless, there appeared to be a tendency to maintain a high standard
of proof, thereby resulting in a curious practice in which asylum is denied
but humanitarian protection is granted, based not always on the criteria
formulating each level of protection (persecution linked to race, religion,
social group, political opinion, or nationality vs. threat to life, torture, or
cruel treatment not linked to a refugee definition category), but rather the
degree of proof or credibility. Several decisions, particularly at the UNE
level, focused on the fact that in order to qualify for asylum, the applicant
had to demonstrate a well-founded fear (which they interpret to be a high
standard), whereas in order to receive humanitarian protection the applicant
only had to demonstrate that he may fear (kan frykte forfglgelse), therefore

" UNE merknader citing Ot.prp.nr.46/1986-87, s. 103.
?* Guy Goodwin-Gill, The Refugee in International Law 138 (Clarendon 1996).
® Lauterpacht & Bethlehem, supra note 6 at 43.
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cases which contain elements of doubt are considered for humanitarian
protection instead of asylum:

1)  Hvor det anfarte asylgrunnlag ikke er tilstrekkelig sannsynligjort til
at det kan legges til grunn, men hvor det likevel gjor seg gjeldende noe tvil
(ren teoretisk tvil unntatt) or

2)  Hvor utlendingen selv utlgser en forfelgelesfare forste etter a ha
forlatt hjemlandet (sur place).

(KRD’s proposed guidelines would permit sur place refugees to
receive asylum, hence that policy would be eliminated.)

e Case DH involving a woman of mixed ethnicity from Yugoslavia
whose father was killed and house burned down during the war.
UNE determined that although it was not “tilstrekkelig sannsynlig-
gjort at klagerene ved en retur med rette frykter a bli utsatt for forfal-
gelse” it was possible to "legger til grunn at klagerne vil kunne frykte
forfalglese ved retur til hjemlandet”, thus she was granted humanita-
rian protection. Of interest is that this case included psychological
evaluations indicating the possibility of psychological trauma to the
children in the event of return, and this may have resulted in an
implicit best interest of the child consideration.

e UNE Case S involving an ahmadiya leader from Pakistan who was
arbitrarily detained and abused and was given humanitarian
protection instead of asylum based on the variance in standard of
proof between asylum and humanitarian protection:

“Situasjonen for klageren er en annen enn for ahmadiyaer flest, han
var leder for ungdomsorganisasjonen til ahmadiyane og har i denne for-
bindelse vaert aktiv og drevet utadrettet virksomhet, og i henhold til sin re-
ligigse overbevising blant annet drevet med forkynnelse. . . Selv om de an-
farte hendelser ikke er tilstrekkelig sannsynliggjort til & danne grunnlag for
asyl, kan klageren frykte forfglgelse som kan begrunne anerkjennelse som
flyktning”

Of special concern is the fact that the UDI standard answers
contained pre-prepared burden of proof analysis (sometimes linked to
nationality and protection issue) oriented towards rejection:
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“Utlendingsdirektoratet mener at sgkeren ikke i tilstrekkelig grad har
sannsynliggjort at han ved retur til hjemlandet star i fare for a bli utsatt for
reaksjoner som kan karakteriseres som forfglgelse i konvensjonens og lo-
vens forstand.”

’Konvensjonen legger opp til en fremtidsrettet vurdering av om sg-
keren ved retur til hjemlandet vil bli utsatt for slike reaksjoner fra myndig-
hetenes eller andres side. Det er ikke tilstrekkelig sannsynliggjort at sgke-
ren ved retur til hjemlandet vil bli utsatt for slik forfglgelse.”

Pakistan (Kashmir konflikten)

“Sgkeren har etter direktorats mening ikke sannsynliggjort at de
problemene han har i Pakistan med hensyn til falske anmeldelser kan knyt-
tes til hans politiske oppfatning. Direktoratet sendte en anmodning til sgke-
rens advokat *, om at den originale dommen med oversettelse skulle frem-
legges. Dett har ikke blitt gjort. Direktoratet mener derfor at det ikke er
sannsynliggjort at sgkeren er dgmt for de forhold han beskriver.”

In contrast, UNHCR has recommended that states employ a generous
standard of proof in the individual analysis of claims:

“The applicant has to show ‘good reason’ to fear persecution and
that the fear is reasonable and plausible, based on an objective evaluation
of the situation in the country of origin. The general civil standard in law,
the balance of probabilities, is too strict in that it is difficult for an
applicant to establish that persecution will “probably” take place. In
addition the possible repercussions of an erroneous decision renders such
a level of proof inappropriate. It is sufficient for him or her to show that
his or her fear in this connection is a reasonable one. If the asylum seeker
satisfies this test, s/he should be considered a refugee even if s/he is unable
to prove his or her case in full. S/he should be given the benefit of the
doubt, subject of course to also satisfying the test of credibility.””*

¢ UNHCR, An Overview of Protection Issues in Western Europe: Legislative
Trends and Positions Taken by UNHCR, European Series, Vol. 1, No. 3 at 35
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The Justice Department letter from 13 01 98 highlights that cases
involving humanitarian protection based on non-refoulement and “sterke
menneskelig hensyn” do not require “sannsynlighetsoververkt” regarding
persecution. The more serious the consequences of return are, the lower
the standard of proof is required:

“Nar det gjelder spgrsmalet om beskyttelse mot tilbakesending, er
forholdet at det ikke stilles noe krav til sannsynlighetsovervekt for at forfel-
gelse vil bli resultatet ved retur. Dette gjelder bade i forhold til vernet etter
utlendingsloven 815 farste ledd og i tilfeller der beskyttelse gis i medhold
av 88 annet ledd selv om man er utenfor vernet etter 815. Jo alvorligere
konsekvensen av retur fortoner seg, jo mindre krever man i praksis hva an-
gar graden av sannsynliggjering av denne faglgen.”

However in the cases | reviewed, this was not always the case, claims
relating to torture or threat to life were denied protection precisely due to
the determination that the asylum seeker had failed to meet the standard of
proof or risk assessment, in spite of strong evidence of past persecution:

Case HC involving a Tamil from Sri Lanka * who supported the
Liberation Tigers of Tamil Eelam (LTTE) by distributing food. He was
suspected of being a black Tiger-charged with suicide missions, thus he
was jailed and tortured. The UNE majority rejected due to determination
of a lack of risk of future persecution in spite of past torture.

Similarly, with respect to cases involving a law which may be
discriminatory or excessive on its face (black letter of the law), UNE grants
humanitarian protection instead of asylum where there is a determination
that the law is unlikely to be implemented- it is determined that there is
insufficient risk to grant asylum:

(September 1995) cited in Brian Gorlick, Common Burdens and Standards:
Legal Elements in Assessing Claims to Refugee Status, UNHCR Working
Paper No. 68 (October 2002).

See also Ot.prp.nr. 46 (1986-87), p. 103 “Det er grunn til 4 understreke at det
ikke kreves sannsynlighetsovervekt for at vilkdrene er oppfylt for & gi utlen-
dinger vern mot utsendelses. I denne forbindelse ma konsekvensene av en
eventuell uriktig avgjorelse i asylsgkerens disfaver vurderes. Jo alvorligere
konsekvensene fortoner seg, jo mindre skal det til for a gi vedkommende be-
skyttelse.”

27
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Case HD involving a homosexual from Yugoslavia (where
homosexuality is penalized) who also served as informant to the Serbs and
feared reprisals from the Albanians, humanitarian protection is given based
on the assessment that enforcement of the law was unlikely.

In contrast, in the United States, the burden of proof is higher for the
non-refoulement analysis based on the CAT (“more likely than not”) as
opposed to the asylum determination standard (“reasonable possibility of
harm”), thus this results in an opposite effect. ldeally, the law should
achieve a balance between both prongs.

Recommendation:

e The law and or commentary to the law should be drafted to indicate
harmonization of the standard of proof with respect to non-
refoulement analysis in cases of a threat of persecution as well as the
analysis pertaining to threats to life, freedom, or physical integrity, or
risk of torture.

e The standard of proof utilized pertaining persecution in asylum
determination and in the non-refoulement determination should also
be harmonized.

e KRD’s proposed regulations highlight “Det er for gvrig viktig a vare
oppmerksom pa at utlendingsmyndighetene skal vurdere om frykten
for forfglgelse er velgrunnet, ikke om risikoen for forfglgelse er hgy
nok.”
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4. Credibility

To some extent, caseworkers in Norway may fear making a mistake or
setting a precedent which opens the door too widely and thus opt for
humanitarian protection instead of asylum. Caseworkers rely more on
credibility issues than protection issues, and the use of the protection
categories, i.e. asylum vs. humanitarian protection correspond to such
practice. When asked how they approach cases, caseworkers often cite
credibility as the first issue they consider, and this may explain in part why
decisions focus more on this aspect of determination than discussion of
protection categories, the scope of persecution, and the effectiveness of
State protection. Some UDI cases placed analysis of credibility before
analysis of protection issues, thereby indicating a hierarchy of issues which
may run counter to the goals of the 1951 Convention if misapplied. Indeed,
KRD’s proposed regulations advocate that the credibility assessment be
performed before the protection assessment. In part this appears to pursue
elimination of manifestly unfounded claims, an understandable goal,
however it is important not to dilute the primary duty to undertake a
protection analysis in conformance with the 1951 Convention.
Caseworkers should review all evidence, if there exists documentary or
other evidence which demonstrates possible protection need, the case
should be reviewed fully, in spite of the lack of credibility of the
applicant’s testimony

With respect to asylum claims, the 1998 guidelines recognized the
problem of maintaining a high standard of proof, and thus called for
implementation of benefit of the doubt:

Nar det derimot gjelder statusspgrsmalet, dvs. spgrsmalet om asyl
skal gis i medhold av lovens 817, har kravet i sa mate vert stilt noe streng-
ere. | utgangspunktet har det veert lagt til grunn at det her gjelder et krav
til alminnelig sannsynlighetsovervekt for at sgkeren virkelig er flyktning,

Det er na besluttet at kravet til sannsynliggjgring av forfglgelsesfare
som grunnlag for asyl skal senkes. Detter inneberer at tvilen i sterkere
grad skal komme sgkeren til gode ogsa i relasjon til statusspgrsmalet.”

This complements the UNHCR Handbook which calls for
implementation of the benefit of the doubt:



39

196. It is a general legal principle that the burden of proof lies on
the persons submitting the claim.  Often, however, an
applicant may not be able to support his or her statements by
documentary or other proof, and cases in which an applicant
can provide evidence of all his or her statements will be the
exception rather than the rule . . . Even such independent
research may not, however, always be successful and there
may also be statements that are not susceptible of proof. In
such cases, if the applicant’s account appears credible, he or
she should, unless there are good reasons to the contrary, be
given the benefit of the doubt

Asylum appears to be more likely to be granted where the record is
clear and the caseworker determines that the applicant is highly credible:

e (Case U involving a Pakistani man who was a member of a Muslim
organization and who ran a printer which issued literature and a
newspaper which was repressed by the government. He was subject
to 92 formal complaints and was arrested. Furthermore, he received
threats that his house would be burned down. His documentation was
deemed to be real and the caseworker granted asylum based on a
positive credibility determination and persecution analysis which
characterizes this as a clear case.

e Consider also Case V involving an Afghan political party leader who
feared execution by the Taliban; the caseworker deems him to be
credible and grants asylum due to the fact that his high position
reveals a clear case.

e Case W involving a man from Sudan who was a member of the
Sudan People’s Liberation Movement (SPLM) South Sudan Student
Association (SOSSA) and Southern Sudan Independence Movement
(SSIM) and claimed to have been politically active in Germany. In
addition, he claimed to have been harassed on account of his
Christianity, he was a conscientious objector. The caseworker deems
him to be highly credible and grants asylum (this case included an
excellent analysis in the “merknader” on persecution, protection
grounds, subjective and objective fear, and non-applicability of
internal flight alternative).

e (Case FJ involving a man from Algeria who was recognized as a
refugee by UNHCR. He was a member of the Islamic Salvation
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Front (FIS), his lectures on religion, and his activities for the poor.
He was arrested twice and tortured, in addition his house was
searched. Several members of the party were killed. Because he was
considered highly credible, he received asylum.

Case FX involved a man from Ethiopia who supported the Oromo
Liberation Front (OLF) and was subject to re-education and torture,
due to his high credibility he is given asylum.

Case GE, also involving a man from Ethiopia who was subject to
torture and arbitrary detention on account of his activities with the
Tigray People’s Liberation Front (TPLF) and the Relief Society of
Tigray (REST); he was given asylum as he was considered to be
highly credible.

In contrast, cases which arise doubts and call for application of the

principle of the benefit of the doubt more often results in humanitarian
protection rather than asylum:

Case FV involved a woman from Iran who claimed to have been
subjected to arbitrary detention, intervention of the home, persecutory
prosecution, violations of security of the person and inhuman
treatment (whipping) on account of her support of the Bahaier. Due
doubts about credibility (in addition to a strange determination that
the punishment was not excessive) she was given humanitarian
protection instead of asylum.

Case GL involving a man from Congo who claimed to have been
arbitrarily detained and accused of sympathizing with the Tutsis as
well as being a spy. He was not considered very credible and was
granted humanitarian protection.

Case FZ involving a man from Congo in danger of death row
phenomenon amounting to cruel and inhuman treatment due to his
service under Mobutu, due to low credibility (and the fact that the
caseworker fails to identify social group or political opinion) he is
given humanitarian protection instead of asylum.

Case BU involving a man from Algeria who is a member of an
organization for relatives of victims of terror. His brother was killed
by Islamists and he claimed to targeted by them. UDI determines that
his own lack of personal political activity renders the risk of
persecution null (thus there is no analysis of imputed political opinion
or social group). He is considered to have a lower degree of
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credibility because he gave another story in Denmark. The
caseworker determines that the credibility issues are not material,
particularly given the fact that the State is unable to protect him.
Thus he is given the benefit of the doubt, but only in favor of
humanitarian protection under the 15 month rule, not asylum.

The granting of benefit of the doubt resulting in asylum was also
evident in cases deemed to be “old”:

e (Case GA involving a man from Congo who was arbitrarily detained
for his involvement with Rassemblement du Peuples Burundais
(RPB), the benefit of the doubt is given and asylum granted given the
long passage of time since the filing of the claim.

e (Case GH involving a homosexual woman from Ethiopia where this is
penalized. Asylum is granted in part based on use of benefit of the
doubt in light of the long passage of time.

e (Case GU, involving a woman from Sudan who claimed to have been
subject to arbitrary detention, arbitrary intervention of the home and
violation of security of the person on account of her religion. The
caseworker doubts her credibility and grants humanitarian protection
according to the 15 month rule, see also GV involving similar facts
and result.

In addition to doubts regarding credibility, other doubts as to
likelihood of events, level of risk, identification with protection categories,
etc. have a tendency to receive humanitarian protection instead of asylum:

e Case R involving a single, unaccompanied Iragi Kurdish minor who
alleges that members of the Kurdistan Workers’ Party (PKK) political
party ran him over due to the fact that his brother had criticized the
party in the press. In addition, he alleged that stones were thrown at
his house, his electricity was cut off, and explosives were attached to
the wall. The Patriotic Union of Kurdistan (PUK) detonated the
bomb. UDI fails to sufficiently discuss imputed political opinion and
rejects a grant of asylum due to the fact that they find it unlikely the
PKK would conduct such acts in an area controlled by the PUK:

“Direktoratet mener at sgkeren ikke | tilstrekkelig grad har sannsyn-
liggjort at han ved retur til sitt hjemland star I fare for a bli utsatt for reak-
sjoner som kan karakteriseres som forfglgelse | lovens og konvensjonens
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forstand. Sgkeren har ikke utvist politisk aktivitet av en slik art eller i et
slikt omfang at det kan gi grunn til & frykte forfalgelse . . .

Direktoratet har videre market seg sgkerens opplysninger om sine
egne og familiens problemer med PKK. Direktoratet legger til grunn av
PUK har evne og vilje til & beskytte innbyggere i sentrale strak i sitt omra-
de. ..

Direktoratet har videre vurdert sgkerens opplysninger om at han
skall blitt kjgrt ned av PKK-tilhengere pa motorsykkel. Direktoratet mener
at dette kan karakteriseres som en kriminell handling som bgr anmeldes til
myndighetene i omradet, og at dette forhold ikke kan regnes som forfalgel-
se i lovens og konvensjonens forstand. | dette tilfellet legger direktoratet
ogsa til grunn at PUK har evne og vilje til a gi sekeren beskyttelse.”

In part the presumption against him is raised by his prior registry
under another name in Germany. The grant of humanitarian protection is
given instead of asylum due to doubts regarding credibility combined with
negative risk determination.

In some cases, caseworkers may be naive with respect to the context
of cruelty and impunity which impregnates countries of origin and result in
claims which within the context of a Western democratic society may
appear far-fetched:

e (Case FO, the applicant worked in a restaurant in Russia and claimed
to have been forcibly conscripted to serve in Chechnya as a result of a
dispute in which he failed to provide a table important Duma
members. The caseworker notes that “det ikke er sannsynlig at sent-
rale politikere skal ha brukt sin posisjon til a tvinge sekeren til slik
tjeneste bare pa grunn av en triviell konflikt hvor han som kelner pa
en restaurant matte la dem vente pa bord.” The fact that the applicant
provided the conscription documents were not addressed.
Furthermore, his medical documentation confirming a head injury
and loss of two fingers were used against him in the sense that the
caseworker deemed it to be unlikely that he would be sent to
Chechnya.?® Indeed, in my opinion such an event is quite possible

%8 In addition, the caseworker assessed his credibility to be low because he had
been convicted of petty theft in Norway. The caseworker reasoned that a
“real refugee” would not risk deportation by engaging in theft, thereby
revealing a lack of understanding regarding the reality of refugee’s live in
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within Russia as well as several other nations characterized by
weakness of the rule of law.

As previously mentioned, caseworkers may find it easier to identify
compassionate grounds for protection than assess the standards for
Convention grounds. This also appears to affect the use of benefit of the
doubt, the standard of proof is often lowered in cases involving
compassionate grounds. This results in faster processing of cases, but
diminishes actual implementation of the 1951 Convention, as the grounds
for protection fall outside of its framework:

e Case T, a Colombian asylum seeker alleges to risk persecution on
account of his refusal to hide weapons for the Ejercito de Liberacion
Nacional (ELN), although the caseworkers are skeptical they grant
asylum without further investigation of the claim. The applicant’s
health circumstances (he is HIV positive) appeared to have affected
the evaluation of the claim, thus he was given the benefit of the
doubt.

The sampling of cases revealed that caseworkers do give the benefit
of the doubt, particularly in cases involving vulnerable individuals, such as
minors or women, and the cases below include grants of asylum and
humanitarian protection, the key difference being the comprehensiveness of
the discussion of the relevant rights and protection concerns, in particular
regarding the State’s role in promoting persecution either directly or via
acquiescence of actions by Non-State Actors:

e Case O involving an lraqi girl forcibly married as reparation for a
murder. Her husband tortured and tried to kill her. She fled, but her
brothers sent her back. Her mother was killed and her sisters could
not help her. She had contradictions in her testimony, but the
caseworker gives her the benefit of the doubt in favor of asylum and
completes a good analysis of social group, non-state actors, lack of
access to protection, and lack of viability of divorce.

e (Case P, involving a single, unaccompanied minor from Irag who
fearing execution due to refusal to participate in the para-military
group “Army for Jerusalem’s Independence”. UDI did not find him
very credible due to his lack of details, but they gave him the benefit

reception centers. The caseworker focused a lot on the applicant’s inability
to remember dates; the applicant claimed problems due to his head injury,
and this was not taken into account by the caseworker.
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of the doubt for humanitarian protection not asylum with little
discussion of the forced recruitment issue either in terms of
legitimacy of the action, scope of punishment, etc.

e Case Q, in which a Croatian woman and her children experienced
domestic abuse, threatened with death, and evicted by her husband
without receiving protection from the state due to the husband’s
professional affiliation with the State. She was given the benefit of
the doubt and given humanitarian protection for compassionate
grounds due to her psychological problems, but there was no
discussion of social group or the CRC.

Perhaps the area in which there is most concern for violation of
protection principles, is where there is doubt as to the nationality of a
person. There is undeniably abuse within the system among persons who
dispose of their documents and claim a false nationality in the hopes of
immigration. However, there are also cases in which the nationality of an
applicant may be unclear due to the lack of clear borders between
territories, prevalence of nomadic practices, etc. The 1951 Convention
does not require persons to actually have a nationality in order to be
recognized as a refugee, hence cases should not be rejected for failure to
establish a nationality where there exists sufficient explanation. One may
consider the case of Dulane v. INS, 46 F. 3" 988 (10" Cir. 1995) involving
a man of the Ogaden nomadic clan born in Ethiopia but later fled to Somali
and attained a Somali passport (thus his nationality was unclear and he
admitted this), the Tenth Circuit Court reversed the Board of Immigration
Appeals’ decision to reject based on its failure to address whether the
applicant established a well founded fear of future persecution if he
returned to Ethiopia or Somalia.

Recommendations:

Guidelines should be drafted to include criteria regarding credibility
analysis, addressing the following principles, derived from Canadian and
U.S. guidelines:

e Caseworkers should place discussion of credibility issues in the
decisions, when hidden in the merknader the applicant and lawyer
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are prevented from understanding how the determination was made.
Only by highlighting the concrete reasons for disbelief, can the
applicant understand whether there has been an error,
misunderstanding, etc.

e The applicant must always be given the opportunity to respond to
credibility issues, including an opportunity to explain the absence of
documents or use of false documents.

Credibility determination should be based on the individual’s
circumstances and evidence presented.

The individual circumstances should also be considered “in light of
what is generally known about conditions and the laws in the claimant’s
country of origin, as well as the experiences of similarly situated persons in
that country”.® Reference to the contextual background may buttress
claim, however it is important to note that individuals have particular
experiences which are not always present in general reports and the
absence of such corroboration should not necessarily discount the validity
of the claim.®

When making a credibility analysis, it is a basic standard of due
process that the caseworker point to specific, cogent, probative grounds
for any disbelief. The caseworker should not point to generalized
statements or minor errors or inconsistencies as evidence of lack of
credibility. One must point to substantially inconsistent statements,
contradictory evidence, and improbable testimony. Caseworkers
should refrain from engaging in speculation or conjecture to discredit
protection need, they must always address the record and the evidence at
hand.** The caseworker should never ignore evidence or only assess part of

? Canadian Immigration and Refugee Board, Assessment of Credibility in

Claims for Refugee Protection 3 (IRB June 29 2000).

0 1d. at 47-48, citing Guitierrez, Efren Alejandro Martinez v. M.C.I. (F.C.T.D,,
no. IMM-3291-99), Lachowski v. Canada (Minister of Employment and
Immigration) (1992, 18 Imm. L.R. (2~d) 134 (F.C.T.D.), Ahortor v. Canada
(Minister of Employment and Immigration) (1993, 21 Imm.L.R. (2nd) 39
(F.C.T.D), Selvarajah, Rajikumer v. M.E.I. (F.C.A., no. A-342-91), Heald,
Stone, McDonald, April 14 1994, Nebea v. Canada (Minsiter of Citizenship
and Immigration) (1998), 45 Imm.LR. (2nd) 61 (F.C.T.D.).

31 See e.g. Frimpong v. Canada (Minister of Employment and Immigration)

(1989), 8 Imm.L.R. (2n4) 183 (F.C.A.).
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the evidence- all oral testimony and documentary evidence must be
considered holistically and addressing contradictory evidence. The reason
for doubting the credibility must be substantial and bear a legitimate
nexus to the finding.

Caseworkers should refrain from partial evaluation of evidence: It is
entirely feasible that someone who has lied with respect to part of his
testimony may nevertheless merit protection due to the existence of other
evidence, e.g. medical documentation of past torture, evidence of threat of
future persecution to persons similarly situated, documentary evidence
addressing negative country conditions etc.** Thus, the rejection of
testimony does not lead to rejection of a claim, if the documentary evidence
is reliable. The caseworker should specifically indicate what evidence is
disbelieved and why.

Minor inconsistencies and minor admissions that doe not reveal
anything about an applicant’s fear for his safety, and thereby do not involve
the “heart of the asylum claim” are insufficient to ground an adverse
credibility finding.*® The credibility analysis is an important part of
decision-making, but it should be considered subsidiary to protection
analysis itself.

UNE should reverse credibility determinations which are not based
on the evidence in the record.

The testimony of an applicant, if credible, should be sufficient to
sustain the burden of proof without corroboration.*

The caseworker should take into account cultural factors, age,
education, gender, and psychological disorders which may result in a lack
of clarity, confusion or gaps within the testimony.*

% See Canadian Immigration and Refugee Board, Assessment of Credibility in

Claims for Refugee Protection 13 & 27 (IRB June 28 2002).

See e.g. Chen Yun Gao v. J. Ashcroft, Attorney General of the United States,
299 F. 3vd 266 (3rd Cir. 2002), citing Vilorio-Lopez v. INS, 852 F. 2nd 1137, 1142
(9th Cir. 1988).

See Georgis v. Ashcroft, Attorney General of the United States, 2003 U.S.
App. LEXIS 9648 (7t Cir. 2003) citing 8 C.F.R. §208.13.

33

34



47

Furthermore, there is a need to include the benefit of the doubt
standard within commentary to the law, as its inclusion in the 1998
Guidelines appears to have had limited effect, e.g. it is often applied to
vulnerable categories or utilized to grant a lower standard of protection
(humanitarian protection or protection for compassionate grounds rather
than asylum.)

4.1 Evidence

A further complication in the asylum system is faulty collection and
analysis of evidence for the establishment of a “well-founded fear” of
persecution. The collection of evidence in asylum cases is complex, and
the determination of the value of such evidence is equally complicated.
Both NOAS and other lawyers working with asylum issues assert that at
present the immigration authorities do not sufficiently take into account
evidence of subjective fear of persecution (including the personality of the
applicant, his/her personal and family background, membership in racial,
religious, national, social or political group, own interpretation of the
situation, and personal experiences), thus dis-empowering asylum seekers
with respect to analysis of their need for protection due to primary reliance
on an objective basis for such fear. As noted by Vevstad, the exclusion of
the subjective view results in a decreased chance of receiving asylum.®
The objective element may by determining the contextual background,
examining what has happened to his friends, relatives, or members of same

% Gee Juliet Cohen, “Questions of Credibility: Omissions, Discrepancies and
Errors of Recall in the Testimony of Asylum Seekers”, in 18 (3) International
Journal of Refugee Law 293 (Oxford 2002); see also Walter Kalin, “Troubled
Communication: Cross-Cultural Misunderstandings in the Asylum
Hearing” in 20 International Migration Review 230 (1986).

% Vigdis Vevstad, Refugee Protection: A European Challenge, 58-60 (Tano

Ascheoug 1998) noting that restrictive interpretation which recognizes only
objective fear leads to an increase of de facto status instead of asylum. See
Terje Einarsen, Retten til Vern som Flyktning, 384 (CICERO 2000) for an
overview of different states’ use of subjective v. objective fear. See also
James C. Hathaway, The Law of Refugee Status 65-90 (Butterworths 1991)
for a discussion of the complexity of establishing “well-founded fear”, in
particular addressing subjective considerations.
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racial or social group, what the laws are and how they are applied, the
character, background, influence, wealth, or outspokenness of the
applicant.*’

However, the gathering of evidence to establish the well-founded fear
Is often complicated in practice:

e For example, in Case EX, an applicant of Eritrean descent from
Ethiopia is deemed to be not credible because the neighbours claimed
not to know her. Although her lawyer points out the neighbours may
be reluctant to admit to their relation to her due to fear for their own
security, the caseworkers do not respond to this point. Given the fact
that her father had been arrested, there may well be a security
concern in the neighbourhood. The failure to explore such issues
presents a significant protection gap pertaining to the use of
evidence. The applicant was rejected, in part because of the cessation
of deportations from Ethiopia to Eritrea.

The role of the lawyers in collection of evidence and pursuit of
argumentation varies widely, some provide extensive documentation
(human rights reports, medical reports, etc.) and solid argumentation based
on legal, policy, or moral considerations; others do not supplement the file
in any way whatsoever. One factor which results in limiting the grant of
asylum is that some lawyers wait to complete the record by adding
documentation (including medical reports confirming torture, etc.) at the
appeals level instead of at the first level. Hence, a claim which should have
received asylum at the first level may not be given such protection due to
lack of corroborative evidence which was available, but is only submitted
upon appeal after rejection. In the cases where the evidence is new or the
asylum seeker comes forth with new information, this is understandable
(many refugees are reluctant to discuss past torture or rape, so details may
not emerge until later in the processing). However, if the late submission is
a result of other interests, conservation of resources, etc. then there is a
problem. Lawyers should be provided with sufficient time and resources to
complete the files. Similarly, due to resource concerns, in many cases, the
lawyers are not present during the interviews, thus increasing the risk of
error:

¥ See UNHCR Handbook on Procedures and Criteria for Determining
Refugee Status under the 1951 Convention and the 1967 Protocol relating to
the Status of Refugees paras. 40-43 (Geneva 1992).
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e Case FJ involving a Kurdish woman from Irag who fears persecution
because she broke a picture of Hussein during a parade and received
a visit from security agents. She was given humanitarian protection
instead of asylum, in part because she is a single, unaccompanied
minor and because her credibility was considered to be dubious as
she refused to speak Arabic.

Cases which are well-documented may have an increased chance of
receiving protection. The provision of legal aid is essential in order to
guarantee asylum seekers a chance to meet the burden of proof via
completion of their file with additional documents beyond the testimony
(such as birth certificates, travel documents, letters from witnesses, letters
from the community to confirm integration and good character, reports
indicating country conditions and human rights situations), to help clarify
misunderstandings or errors, and to explain the lack of evidence. In like
manner, lawyers should take care to identify all relevant protection issues
and submit full arguments, at times the submission of the claim may be
limited to a standard formulation which may fail in these tasks.

Some caseworkers pointed out the need for a medical statement (to
document medical or psychiatric conditions relevant to the claim) but did
not always make arrangements to ensure that this is carried out. In general,
it is assumed that the lawyer is responsible for arranging such
consultations. Thus it is extremely important that UDI staff recognize that
they have a joint responsibility to ensure that the file is complete, by
referring to relevant human rights reports or calling for psychiatric/medical
evaluation where needed.*® It is of concern that the pressure placed upon
caseworkers to be effective may restrict their ability to gather the necessary
reports, letters, or other evidentiary documents to complete the file. At
times, UNE has had to call for a medical evaluation which should have
been ordered by UDI, had such initiative been taken, the grant of asylum or
humanitarian protection would have occurred at the first level, not the
appeals level.

Furthermore, caseworkers vary in their trust in the objectivity of
medical and psychiatric reports. Some utilize them directly to substantiate

* See Abassi v. INS, 305 F. 34 1028, 1031 (9% Circuit 2002), holding that the
Board of Immigration Appeals abused discretion in failing to consider State
Department’s easily obtainable reports on current country conditions even
though the applicant failed to include the report in the application.
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a grant of protection, others dismiss the evidence as being irrelevant or
make no mention whatsoever of what the doctor has written.

e (Case HJ involving a Yugoslavian minor of Albanian ethnicity whose
psychiatric problems due to prior trauma were documented by a
psychiatrist, the caseworker suspects him to be a member of the
Liberation Army of Presevo, Bujanovac & Medvedja (UCPMB) and
makes no mention of the psychiatric report, rejecting him based on
the improved situation for Albanians.

Another concern is that the existence of psychiatric disorders may
sometimes overshadow existing legal protection grounds, hence the
applicant may receive humanitarian protection instead of asylum.

e Case HK involved a family of Albanian ethnicity from Kosovo, the
father served as a guard in the prison, he was threatened by Albanians
who did not like that he had worked fro Serbs, he was chased away
from his home and shot at. His daughter was gassed in her school by
the Serbs and diagnosed as suffering from paranoid psychosis as a
result of the trauma at school and seeing her father shot at. The
family is given humanitarian protection instead of asylum,
presumably due to the psychiatric health of the daughter. However,
one may argue that the father could have classified under social group
due to his employment in the prison under the Serbs (thus he treated
as a Serb sympathizer) or the daughter’s experience may have
possibly amounted to “compelling reasons” to grant asylum in spite
of alleged changed country circumstances. Yet, the Amnesty report
characterizes Kosovo as being plagued by impunity, ethnically
motivated killings and assaults, as well as discrimination with respect
to employment, health care and education- rendering return of
minority groups (and those identified with them) unsafe.** One may
argue that the risk of revenge violence remains real at present.

Other cases reveal good references to a variety of sources (Indeed the
UNE country reports are often a composite of sources), such as reports by
the U.S. State Department, UD, UK Home Office, Canadian Refugee
Board, Organization for Security and Cooperation in Europe (OSCE),
International Committee for the Red Cross (ICRC), UNHCR guidelines on
specific topics, national lawyers or NGOs, etc. However, some sections

¥ See Amnesty: Kosovo Minorities are Prisoners in their own Homes (29 April
2003).
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suffer from too much information, for example the Balkans has a plethora
of international organizations and NGOs publishing reports on a variety of
issues, prompting concern that applicants may receive protection due to the
existence of such documentation, in contrast to cases from Africa which
may reveal a more severe degree of violations which may not always
receive asylum as they are not always capable of verification. In some
cases, in spite of reference to such materials, caseworkers may prove
hesitant to rely on those materials to ground expansive protection, e.g.
protection of women and child arriving from war situations.*

e (Case EZ, involving a woman from Algeria who separated from her
abusive husband. Her child was psychologically traumatized due to a
bomb attack at her school as well as abuse by her father.the
caseworker refers to the UNHCR Gender Guidelines, and a report by
the US State Department but only grants humanitarian protection
instead of asylum based on the perspective that the applicant had a
large family to seek support from and the Algerian state should
address severe domestic abuse cases)-

“Direktoratet viser til at kvinners generelt situasjon som fglge av
samlivsbrudd I Algerie, ikke anses for & veere en sadan art at det skulle
vaere grunn til a frykte forfglgelse ved en retur til hjemlandet. Det er heller
ikke grunnlag for a si at sgker skulle veere spesielt utsatt ved en retur til
hjemlandet. Det er heller ikke grunnlag for a si at seker skulle vaere spesi-
elt utsatt ved en retur til hjemlandet, selv om hun og barnet tidligere har
veert utsatt for vold og trusler fra ektefelle. | den forbindelse er det lagt
vekt pa at sgkeren har en stor familie i hjemlandet og at algeriske myndig-
heter vil reagere mot alvorlige overgrep som finner sted innen ekteskap.”

In fact in the above case, the caseworker noted in the merknader that
perhaps a psychological evaluation would be beneficial.

e However, in Case FC, the caseworkers engaged in an thorough
analysis of the risk of death penalty applicable to a deserter of the
Eritrean army and consulted a variety of reports from various
governmental and non-governmental entities in order to ground a

“" Compare with Philomena Iweka Nwako v. INS, 314 F 3td 303 (7th Circuit
2002) holding that the applicant had a colorable argument that the BIA
abuses its discretion when it failed to consider the State Department’s
reports on current conditions in Nigeria.
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decision in favor of humanitarian protection; strangely asylum could
have been granted but wasn’t.

In other situations, caseworkers may point to the lack of information
in order to ground their assertion that there is no problem:

e Consider Case FD involving a man from Eritrea who was member of
the Eritrean Liberation Front (ELF) and handed out pamphlets, the
lawyer criticized UDI for wrongfully pointing to the lack of
information available with respect to countries in which it may
difficult for studies to be written and disseminated. The applicant
received humanitarian protection instead of asylum as the caseworker
noted that he was not sufficiently profiled within the party, and there
was a lack of information regarding arrest or murder of ELF
members.

Other lawyers complained that some caseworkers did not make any
reference to the evidence they submitted, hence there was no guarantee that
it had been taken into account in the decision. The drafting of decisions
should include references to the submitted evidence as well as an
evaluation of their value. The cases we reviewed varied, some decisions
directly referred to submitted evidence, others made partial reference, and
others made none at all.

Citation of UNHCR paper commenting on the lack of a general need
for protection in Northern Iraq appears to negatively affect applicants from
that area, in spite of the fact that their specific circumstances may prove
contrary to the general situation.** Similar problems occur with respect to
Montenegro and Southern-Serbia, analysis of the specific need for
protection is often ignored due to the general determination as pertaining
the Bosnian and Albanian populations in the area. Even in egregious
situations, UDI asserts that such actions do not amount to “persecution
within the Convention or the law”, instead amounting to criminal acts to be
addressed via the national legal system:

e (Case FF involving a woman of Bosniak ethnicity from Yugoslavia
whose husband underwent two assassination attempts from the
military. She is threatened with rape and kidnapping of her child. She

“l See U.S. Committee for Refugees, Country Report for Iraq (2002) citing the
dependency of displaced persons in Northern Iraq on humanitarian
assistance, the lack of adequate shelter, etc.
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Is rejected and advised to seeker assistance from the national authori-
ties: “Ifelge direktoratets kunnskap om situasjonen i Montenegro, fo-
religger det ikke et generelt beskyttelsesbehov for den bosniakiske be-
folkningen i omradet.” There is an absence of discussion regarding
the reality of access to justice.

Furthermore, caseworkers appear to rely on the physical presence of
international organizations and agencies in certain countries to found the
basis for return of asylum seekers, without sufficient consideration of de
facto access to protection or individual circumstances:

e Case FG involving an ethnic Albanian from a town which is currently
occupied by Serbs. He is rejected in part based on the (formalistic)
application of internal flight alternative and the presence of
peacekeeping forces, the UN and OSCE in the area. UNE Case FH
involving a Serbian man from Croatia who states that he is
homosexual and has been harassed, threatened, attacked and
discriminated against. The police has not helped him. UNE advises
him to seek help from OSCE and cites the closure of the UNHCR as
evidence of the safety there. He is rejected. This is in spite of the fact
that representatives from these institutions insist that the mere
presence of the agencies due not guarantee a situation of security or
dignity for returnees or adequate protection from State actors.

The organizations have also issued reports specifically commenting
on the lack of practical effect of certain laws, e.g. amnesties issued for
conscientious objectors, but the caseworker may not refer to the
information in the analysis of the claim.

e Consider Case FI involving a deserter from Yugoslavia. Although
UDI refers to the amnesty law and the OCHA report questions the
effectiveness of the amnesty, UDI does not address this and the claim
IS rejected.

The Long Arm of Persecution
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Case FK involved an applicant fears persecution due to his marriage

to a woman against her family’s wishes. Someone wrote a letter to UDI
which accused him of committing fraud upon the State via the asylum
process. The decision to reject the applicant contained no discussion of the
letter as potential evidence of persecution by a non-state actor- the long
arm of persecution. Similar concerns are present with respect to situations
when the State of origin sends an inquiry (previously mentioned in the
section on exclusion).

Recommendation:

The commentary to the law should incorporate subjective criteria
reflecting the personal experience of the asylum seeker (as well as
those related/associated with him) and expression of fear at equal
level to objective criteria when conducting the “‘well-founded fear”
analysis. KRD’s proposed guidelines include recognition of the
subjective prong.

The Lawyers Association should be given guidelines regarding the
duties of the lawyer specifically with respect to meeting evidentiary
demands- provision of supplementary documentation, corroborating
testimony, and clear explanations as to whether the claim merits
asylum as opposed to humanitarian protection. Lawyers should
refrain from using standard formulations and present full arguments
as well as identification of all protection issues.

Lawyers should be given sufficient resources to ensure participation
in all interviews.

Caseworkers should ensure that they consult all relevant reports that
are available with respect to country conditions or specific protection
issues

Caseworkers should assess all evidence presented, even when
contradictory, and issue response to the submitted evidence in the
decision

As mentioned previously, it may be beneficial for the government to
employ medical and psychiatric specialists in order to conduct in-
house evaluations which may be better received by the caseworkers.
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e In addition, staff should continue to receive lectures on the medical
and psychiatric aspects of torture and humanitarian violations by
experts in the field.
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Manifestly Unfounded Claims

The creation of special sections to handle manifestly unfounded claims
prompts concern due to the fact that the staff is relatively inexperienced
(several are just out of school) and has received little training, thus there is
a risk that errors will be made resulting in refoulement. For example, the
creation of a list of “safe countries” included nations in which some
minorities undergo persecution and even the UDI & UNE caseworkers
assert are actually the source of difficult cases, e.g. Russia (not including
Chechnya) & Croatia as opposed to other countries deemed unsafe, such
as Pakistan. There is concern that the speedy processing of such cases will
result in mistakes due to the lack of knowledge of the intricacies of cases
from the region as well as the relevant law. Caseworkers protested due
their understanding of the importance of full individual analysis by
experienced staff. Furthermore, there is fear of infection of “manifestly
unfounded fever”, as caseworkers witness the spread of classification from
one area to another, e.g. the Baltic States, followed by Georgia, then
Russia more often a result of political pressure than strengthened rule of
law or improved democratic institutions. A positive evolution is that Russia
has recently been removed from UDI’s list of countries lacking protection
concerns. Thus, there appears to be an effort to re-examine situations after
consultation with the caseworkers.

Furthermore, interviewers and caseworkers need to be reminded of
the importance of identifying why the applicant utilized false papers or
destroyed his documents, There are five scenarios in which such action is
taken by an asylum seeker: 1) To exit the country of origin; 2) To enter the
country of asylum; 3) To prevent refoulement to the country of origin; 4)
To avoid identification by security agents working as translators or other
staff with access to the immigration system, and 5) To present a fraudulent
asylum claim. Only the last scenario is sufficient to determine that the
claim is manifestly unfounded. The other scenarios are insufficient to
override the existence of a protection need.
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5. Persecution

There is no universal definition of persecution, it is subject to varied
interpretation among different states, organizations, theorists and even
individual caseworkers.”” Caseworkers should refer to human rights in
order to set forth a framework for identifying cases of persecution, i.e.
persecution exists when the derogation extends beyond permissible scope
or duration or when it is discriminatory. Various human rights standards
allow derogation in certain circumstances, for example Articles 19, 21 and
22 of the CCPR, in order to maintain public order, protect national security,
public safety, public health or morals, or the rights and freedoms of others.
However the caseworker should assess to what extent the measure is
rationally related to achievement of such end, whether it is proportional,
and whether it is applied in a discriminatory manner.** One must complete
an analysis of the nature of the freedom threatened, the nature and severity
of the restriction, and the likelihood of the imposition of such restriction.
Violation of non-derogable human rights such as the right to life, freedom
from torture, or cruel, inhuman, degrading treatment, freedom from
slavery, prohibition of prosecution for ex post facto offences, recognition
as a person before the law, and freedom of thought, conscience and religion
are recognized as persecution. In particular, the rights of freedom of
expression, assembly, and movement are deemed to be traditional
guarantees of a democratic society and thus violation are often deemed to
amount to persecution when excessive. Arbitrary interference with a
person and his family in his private home, arbitrary arrest and detention,

2 See Vigdis Vevstad, Refugee Protection: A European Challenge 63-71 (Tano
1998), Guy Goodwin-Gill, The Refugee in International Law 66-77
(Clarendon 1996), James C. Hathaway, The Law of Refugee Status 99-133
(Butterworths 1991), Terje Einarsen, Retten til Vern 285-325 (Cicero 2000).

® For example, the International Covenant on Civil and Political Rights,

Article 4 states: “In time of public emergency which threatens the life of the
nation and the existence of which is officially proclaimed, the States Parties
to the present Covenant may take measures derogating from their
obligations under the present Covenant to the extent strictly required by the
exigencies of the situation, provided that such measures are not inconsistent
with their other obligations under international law and do not involve
discrimination solely on the ground of race, colour, sex, language, religion
or social origin.”
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denial of a fair trial, denial of equal protection, as well as violations of the
right to liberty and security of the person may also be the basis of a finding
of persecution. Denial of employment so as to meet basic needs (food,
housing, etc.), expropriation of property without compensation, denial of
access to basic education, health care, may also be deemed to be
persecution often in a group sense. Furthermore human rights violations
may be considered as persecution when assessed cumulatively, thus
increasing the possibility of providing protection to persons undergoing
diverse abuses, ranging from socio-economic to civil & political or
fundamental & non-fundamental.* In short, review of the facts requires
direct linkage the rights contained in the CCPR, CESC, UDH, CERD,
CEDAW, CRC, CAT, etc. in order to ensure full analysis of whether there
are grounds for a finding of persecution.

5.1 Reference to International Human Rights Law

One of the reasons for the low asylum rate is the lack of a systematized
approach to use of human rights standards in the analysis of claims. It
should be recognized that both UDI & UNE are undergoing transitions
which reflect increased interest in aligning their practice with international
standards. Many caseworkers exhibit genuine curiosity in learning about
theory and practice at the international and comparative level, while others
adhere to national practice as the primary source of reference, (in part, this
may be due to the fact that this is what they know best). The challenge is
to eliminate the remnants of a prior culture of exclusion from protection

“ See UNHCR, Handbook on Procedures and Criteria for Determining
Refugee Status under the 1951 Convention and the 1967 Protocol relating to
the Status of Refugees (Geneva 1992), para. 53 “In addition, an applicant
may have been subjected to various measures not in themselves amounting
to persecution (e.g. discrimination in various forms), in some cases
combined with other adverse factors (e.g. general atmosphere of insecurity
in the country of origin.) In such situations, the various elements involved
may, if taken together produce and effect on the mind of the applicant that
can reasonably justify a claim to well-founded fear of persecution on
‘cumulative grounds’. Needless to say, it is not possible to lay down a
general rule as to what cumulative grounds can give rise to a valid claim to
refugee status. This will necessarily depend on all the circumstances,
including the particular geographical, historical and ethnological context.”
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within the immigration institutions which inhibits expansion of asylum.
The deference of the Norwegian courts to UDI & UNE in asylum cases
highlights these agencies’ particular importance in defining and developing
the relevant protection criteria. Such mandate requires perspectives which
merge international standards with national norms.

In part, there appears to be some reliance on an alleged dualist
structure of the State to excuse lack of reference to international norms and
jurisprudence as a hesitance in promoting the evolution of international
refugee law within the practice. However, due to the incorporation of the
CCPR, CESC, and the ECHR, as well as the 1951 Convention’s refugee
definition within Norwegian law, this argument is no longer valid.* One
may argue that domestic practice must abide by the international standards
as these instruments form legitimate sources of law for interpretation and
application by the administrative agencies as well as the courts. It is true
that there is wide variation among different nations’ practice, which has
been commented upon not only in Norway but also by UNHCR itself.
Furthermore, the lack of a single international court established to monitor
the 1951 Convention may result in complexity with respect to attaining an
assessment of international standards in this arena. The array of actors
within the human rights arena which comment on the status of refugees,
such as the U.N. Committee against Torture, the U.N. Human Rights
Committee, the European Court of Human Rights, provide a diversity of
views. However, the trend among theorists is to point out the existence of
harmonized approaches among the standards and views of these actors.*
The Preamble of the 1951 Convention refers to human rights norms:

“Considering that the Charter of the United Nations and the
Universal Declaration of Human Rights approved on 10 December 1948
by the General Assembly have affirmed the principle that human beings
shall enjoy fundamental rights and freedoms without discrimination,

® See Ot. Prp. Nr. 46, at 23 “T og med dette (inkorporasjon) understrekes at det

er det universelle flyktningebegrepet som er grunnlaget for hvem som nyter
godt av de norske asylbestemmelsene.”

" See e.g. Sir Elihu Lauterpacht & Daniel Bethlehem, The Scope and Content

of the Principle of Non-Refoulement (UNHCR 20 June 2001); see also Brian
Gorlick, Human Rights and Refugees: Enhancing Protection through
International Human Rights Law (October 2000).
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Considering that the United Nations has, on various occasions,
manifested its profound concern for refugees and endeavoured to assure
refugees the widest possible exercise of these fundamental rights and
freedoms,”

This wording has been interpreted to support reference to
international human rights instruments when determining the rights of
refugees. Similarly, the Norwegian Act concerning the Entry of Foreign
Nationals into the Kingdom of Norway (1988) § 4 declares that the Law
shall be interpreted in accordance with the international rules to which
Norway is bound when these strengthen the foreigner’s standing (Loven
skal anvendes i samsvar med internasjonale regler som Norge er bundet av
nar disse har til formal & styrke utlendingens stilling). However, there is a
tendency to separate national practice from international norms, see NOU
1983:47, noting that incorporation of the refugee definition will not change
the character of the Norwegian refugee definition which will be shaped by
the Norwegian legal system as well as institutional practice and
interpretation, given that international decisions may prove to be too
“theoretical”, while at the same time recognizing that UNHCR’s opinion
and practice from other countries should be given significant weight. UNE
has a fagnotat (which is neither a guideline nor a praksisnotat) which
explains Utlendingslovens 815 farste ledd (01.03.2002) and begins by
advising caseworkers to be conservative in their interpretation of the law,
letting European Court of Human Rights set the standard of evolution
rather than promoting change at the national level.  This inhibits
development within the asylum practice as caseworkers are cautioned not
be innovative and thus divorced from the perspective that the lack of an
international court addressing the 1951 Convention actually places a
greater duty on them to be innovative in order to develop protection
principles. This is of particular concern given the fact that staff members
may not be aware of innovations which have already taken place at the
international level due to the fact that they may have little time to read
decisions by international human rights bodies or other nation’s
immigration authorities due to pressure to produce decisions.

There appears to be an erroneous reliance on the principle of “margin
of appreciation” relevant to the ECHR which has no relevance to the 1951
Convention on the Status of Refugees, as a basis for excusing national
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variance from international standards.” The Norwegian immigration
authorities have a duty to interpret the 1951 Convention in good faith, in
accordance with its ordinary meaning considered in context and light of its
objective purpose (Article 31 Vienna Convention on the Law of Treaties
69). Further, they are obliged to refrain from acts which would defeat the
object and the purpose of the Convention (Article 18 VCLT). The
erroneous perspective that there is a “margin of appreciation” with respect
to interpreting the refugee definition promotes its misinterpretation, as
caseworkers may be less inclined to ensure that their determination is
actually in accord with the 1951 Convention (as well as other relevant
human rights instruments).

One may consider these concerns having been carried over from the
prior period in which the Ministry of Justice addressed asylum issues,
especially given that a significant percentage of UNE staff were recruited
from that Ministry- thus traditions are maintained.”® UNE seeks to rid itself
of the “taint” of identification with the previous entity, and the key to such
evolution appears to be incorporation a human rights based approach to
analysis of cases. The issue becomes one of the chicken and the egg, how
can a caseworker identify a complex issue if he/she has not been exposed to
the theory and case law which address such topics? In like manner, how
can caseworkers participate in innovative interpretation of refugee law if
they do not recognize their own transnational mandate which requires
reference to international sources of law as well as national practice.

The reliance of caseworkers on institutional past practice to guide
processing as opposed to reference to refugee/human rights theory or

‘7 See “Anfersler om kjonnsbasert forfolgelse i asylsaker”, UNE Fagnotat
(16.10.2002), “Det er et annerkjent folkerettslig prinsipp at statene, innenfor
visse grenser og ut fra egne behov og interesser, har en viss frihet- “margin
of appreciation”- til selv & fastlegge det neermere innholdet av sine folke-
rettslige forpliktelser”.

*  For example we may consider the perspective presented in the “Notat om

Flyktningkonvensjonens definisjon av en flyktning-vurdering av norsk
praksis i relasjone til dene forslag til endringer” (1998) reveals an attitude
which contests the relevance of theory to practice:

“Det er imidlertid heller ikke her vart inntrykk at de vanskelige og prinsi-
pielle grensetilfellene oppstdr spesielt ofte i praksis. Det er sveert ofte fak-
tavurderingen som star sentralt i disse sakene.”
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comparative/international  jurisprudence risks the maintainance of
protection gaps. The cases revealed little reference to international human
rights conventions. In general, it appeared that discussions of the relevance
of international standards were a result of presentation by the lawyers in the
claim. Thus, the primary initiative for incorporation of international
standards within specific cases is not often internal, but rather promoted by
actors outside of the institutions, although both UNE and UDI caseworkers
are currently seeking to improve their reference to such norms. In some
cases, lawyers cite human rights provisions without directly receiving
commentary from the authorities:

UNE Case B involving a Russian woman of Chechen background
who claims that her husband was killed because of his support to rebels and
that she herself fears persecution on account of her provision of medicine
to soldiers. Her lawyer referred to EMK, art.14, UDH art. 1, and the 1951
Convention (arts. 1, 3, 4, and 33) without receiving direct response on these
standards by the immigration authorities. (One may also argue that the
CEDAW s also relevant) He also provided letters of support from the
Church in Norway in order to show her contacts with the society. However
the Nemnda finds her to lack credibility due to contradictions in her
testimony. UNE grants her humanitarian protection on compassionate
grounds instead of asylum:

“Nar sterke menneskelige hensyn taler for det, eller nar utlendingen
har serlig tilknytning til riket, kan arbeids-eller oppholdstillatelse gis etter
lovens para 8 (2). Bestemmelsen er ikke ment a omfatte forhold som vil
gjare seg gjeldende hos de fleste sgkere. De ma skje en avveining mellom
omstendigheter som taler hhv. For og mot at det innvilges en tillatelse. Ak-
tuelle tema vil veere om retur til hjemlandet er utilradelig for klageren og
om avgjarelsen vil bergre innvandringspolitiske hensyn. Etter en helhets-
vurdering av de foreliggende helsemessige opplysninger, hensynet til dat-
terns skolegang samt krigen og den vanskelige humanitere og sikkerhets-
messige situasjonene i Tsjesjenia finner nemnda at det foreligger sterke
menneskelige hensyn.”

However, even in cases in which the analysis demonstrated a general
understanding of human rights issues, the caseworkers did not always make
specific references to the relevant international instruments and thus
humanitarian protection is given over asylum:
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e Case GX involving an Iranian woman and her child, the former
claiming forced marriage and violation of security of the person as
grounds for protection, humanitarian protection is given without
reference to CEDAW or CRC, had these instruments been consulted
it is possible that grounds for asylum may have been met.

In some cases, the caseworker’s determination to give asylum is
countered by the supervisor who prefers a lower grant of protection, i.e.
humanitarian protection:

e (Case X involving Pakistani woman who was abused and raped by the
both her father in law as well as the police. Her mother in law later
tried to kill her and broke her daughter’s leg. This case revealed the
embarrassing and worrisome situation in which the caseworker
understood the refugee legal principles better than the supervisor,
hence while the caseworker identified the issue of a lack of access to
justice (in particular given that the police themselves were the
offenders), the supervisor incorrectly instructs her to declare the case
as falling outside the scope of the 1951 Convention. Nether of them
discuss the relevance of the social group category. The caseworker
states that this is among the worst cases that she has ever seen but
likewise issues a decision granting humanitarian protection instead of
asylum utilizing a standard answer:

“UDI har vurdert sgkerens anfgrsler og har kommet til at de ikke er
av en slik art eller av et slik omfang at de kan gi grunnlag for asyl. Det sg-
keren har blitt utsatt for er kriminelle forhold som kommer inn under den
vanlige straffelovgivningen i hjemlandet. Dette er ikke forhold som dekkes
av flyktningkonvensjonen.”

Because of this, some caseworkers choose to recommend
humanitarian protection instead of asylum knowing that it is more likely to
be accepted. This combines with the pressure to be effective, in the sense
that caseworkers state that it may take five days to convince a supervisor to
approve a grant of asylum in a case which traditionally has not been
recognized as falling within the protection category or persecution
standard, whereas it would take less time to approve humanitarian
protection. Hence in the interest to be effective, the caseworker may
pursue only humanitarian protection. Thus, the evolution of the
interpretation of the notion of asylum and the relevant protection principles
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may be somewhat counteracted by the focus on effectiveness as well as the
lack of harmonized protection views.

On the other hand, there were also cases where the supervisor
corrected misunderstanding of refugee law by the caseworker in order to
grant asylum instead of humanitarian protection.

e (Case FW involved a woman from Ethiopia who experiences arbitrary
intervention of the home and is repeatedly subjected to sexual abuse
between 1994-2001 on account of her father’s links to the Oromo
Liberation Front (OLF). The caseworker incorrectly focuses on the
fact that the applicant herself has not been politically active:
“Sgkeren har ikke selv vaert medlem av OLF og hun har aldri utgvet
noen form for aktiviteter for organisasjonen.” The supervisor
corrects the caseworker by explaining the principle of imputed
political opinion and called for provision of asylum.

Review of the cases revealed that caseworkers did not always refer to
the “best interests of the child” standard when completing the analysis.
(Yet, in the recent period, UDI has hired an expert in children’s rights and
UNE has reversed several decisions involving children, thus providing a
signal to UDI with respect to protection issues regarding this vulnerable
category.) The following cases reveal how recognition of asylum is
complicated when the CRC’s standards are not taken into account:

e In Case C, an orphaned minor who wound up on the streets in order
to escape being sold to the Chechen army was raped and jailed due to
his lack of papers, and Case D involving another orphaned minor who
was taken by the Chechens and sexually abused and held as a slave
there was no reference to the CRC or other international principles
against trafficking. Had they been taken into account, it may have
been possible to grant asylum. They received humanitarian protection
due to their status as single unaccompanied minors, not asylum. The
CRC’s provisions on the child’s right to survival & development,
freedom from cruel, inhuman or degrading treatment, right to
protection & care, and protection from trafficking and exploitation
call for progressive analysis of cases which identify the
interrelationship of socio-economic violations to civil and political
violations.
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In Case E, involving an ethnic Serb from Croatia whose husband was
beaten up and children harrassed, people threw stones at their house
and issued threats via the telephone. Although the applicant claims
that her daughter suffers anxiety as a result of the experiences, UDI
stated that the rejection did not violated the CRC without stating why,
UNE upheld the rejection without discussing conditions of return or
the CRC.

A similar case, Case F, involved an ethnic Serb from Croatia whose
father was a leader of political party. He was harassed by various
means, people painted slogans on his house and a man ran his tractor
in front of the house, terrifying the applicant’s child. The applicant
states that his child is psychologically affected by the events, however
the immigration authorities reject without any discussion of CRC.

UNE Case G involving Kurdish girls subjected to sexual violence by
Turkish soldiers without direct reference to CRC, humanitarian
protection was granted instead of asylum).

Case H involving a woman from Somalia who was shot at while her
brother was killed within the context an ethnic conflict, the
Immigration authorities stated that the action was “tilfeldig” and did
not consider the best interests of her three children thereby opting for
humanitarian protection instead of asylum.

Consider also Case | involving an Eritrean woman who was drafted
into the army and thus deserted. She claimed fear of incarceration and
indicated additional lack of support from her family due to her having
had three children out of wedlock. UDI stated that the conditions in
the prisons could be described as “spartanske, men ikke livstruende”
and thus dismissed the threat of incarceration as sufficient grounds to
merit protection. Regarding the lack of support of the family, this is
dismissed as irrelevant to the asylum determination thus indicating an
analysis which runs contrary to the contextual approach necessary to
ensure a gender sensitive protection assessment. Although the
applicant’s son was in Norway and her lawyer claimed that separation
of the two would amount to inhuman treatment, there is no discussion
by the caseworkers of the standards contained in the CRC and
CEDAW. Similarly at the UNE level, the decision to reject expresses
the view that she will likely be forced to serve in the military rather
than go to jail and in addition indicated its policy goal to prevent the
practice of parents sending their children abroad in order to get
asylum. These conclusions are taken without undergoing a CRC
assessment of the best interests of the child, including examining



66

what the separation upon her entry into the army will mean for the
children, especially given the lack of family support for them.

In other cases, superficial reference to the CRC was made without

giving a thorough explanation of how determination regarding the best
interests of the child was made.

Consider Case J involving a Bosnian woman from Yugoslavia whose
husband was threatened with assassination and she herself was
threatened with rape, her children to be kidnapped. The UDI decision
classifies the threats and harrassment as criminal in character which
are to remedied at the national level within the justice system,
however it conducts no analysis of whether access to justice is
actually possible in practice. Furthermore, it is noted that the
applicant’s lack of political activity removes her from the scope of
persecution analysis (no assessment of the race, religion, or
nationality categories is performed). When the caseworker finally
make reference to the CRC, this is done in the negative manner,
noting that there are no compassionate grounds to consider with
respect to the children and thus the case is rejected. Caseworkers
should be instructed to complete such analysis in all cases involving
children, whether or not they are accompanied by their parents. (But
see Case K, involving an Iragi woman whose husband was
imprisoned and tortured and whose seven year old son was burned on
his hands for criticizing Hussein. The child had a PKU food disorder
and is mental retardation, the lawyer specifically cited the “best
interests of the child” standard, supplementing it with medical
documentation confirming the danger of deportation to Spain. The
applicant was granted asylum.)

However, there are some cases in which the creation of specific soft

law with respect to certain groups with children was able to promote
protection in practice, although rarely amounting to asylum- most cases
involved a grant of humanitarian protection:

In case L, involving a Colombian man who claims that his daughter
was injured due to an explosion in the garden; the applicant was
granted humanitarian protection in spite of doubts as to merits due to
the guidelines for families with children from Colombia. This
indicates an example of the positive impact of soft law to protect
vulnerable groups previously denied full consideration of their needs,
however it also reveals the negative effect that the caseworkers
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misinterpret the guideline to discourage individual analysis of the
claim and thus disregard their doubts regarding credibility.

e In Case M, involving a Colombian woman who receiving threats by
telephone after her father in law was killed. She fears that her son
will be forcibly recruited as her neighbor’s son was recently
kidnapped. The background context of generalized violence and
insecurity actually appears to negatively affect the processing of the
claim, as UDI notes:

“Direktoratet mener at sgkeren i hjemlandet ikke har veert utsatt for
reaksjoner fra myndighetenes side som kan karakteriseres som forfglgelse |
lovens og konvensjonens forstand. Sgkeren har heller ikke veert politisk ak-
tiv. Sgkerens gverige problemer i hjemlandet er heller ikke av en slik art
at de gir grunnlag for asyl.”

The caseworkers fail to pursue an analysis based on the CRC and the
best interests of the child, specifically with respect to the threat of forced
recruitment, thus rather than grant asylum, she was granted humanitarian
protection, also due to the guidelines for families with children from
Colombia.

These examples may be contrasted with the use of standardized
answers that are oriented towards rejection by UDI in Bosnian cases
involving families with children that proclaim that the decision for
rejection and return is in keeping with the CRC without further discussion:

“Direktoratet har i denne sammenheng merket seg at sgkeren kom til
Norge med* barn. *Sgkerens frykt for barnets fremtid i Bosnia-
Hercegovina. Ut fra sakens opplysninger, sett i sammenheng med direkto-
ratets kunnskap om forholdene i omradet, er det ikke forhold som tilsier at
barnas oppvekstvilkar i hjemlandet vil vaere uforsvarlige. Etter en konkret
helhetsvurdering mener Utlendingsdirektoratet at det ikke foreligger sterke
menneskelige hensyn som danner grunnlag for oppholdstillatelse etter den-
ne bestemmelsen. Det foreligger heller ikke seerlig tilknytning til riket som
danner grunnlag for oppholdstillatelse. Direktoratet legger til grunn at
vedtaket ikke er i strid med bestemmelsene i barnekonvensjonen.”

In my opinion, the very fact that this standard answer exists violates
the child’s right to seek asylum as well as the right to full consideration of
his or her “best interests”.



68

It should be noted that, recent cases from 2003 (particularly with
respect to the Africa section in UDI) reveal improved reference to human
rights, while others diminished in quality due to productivity pressures:

e Case FX involved a man from Ethiopia who was subject to re-
education, arbitrary detention, torture, arbitrary intervention of the
home, and violation of security of the person on account of his
activities within the OLF. The caseworker directly refers to the CAT
and the CCPR to identify violation of guarantee against torture and
grants asylum, in part because the applicant is considered to be highly
credible.

Recommendation:

A separate study should be conducted regarding decisions returning
families with children to the Balkans. Due to the existence of the
standardized answer drafted towards rejection of this group, | remain
concerned that it merits further evaluation. Individual analysis should be
completed in all cases in order to assure due process rights and preserve
the integrity of the asylum system. UDI has hired an expert on children’s
rights, and this is expected to promote greater understanding of the
protection framework pertaining to this group.

Guidelines on Children should be elaborated in order to highlight the
importance of recognizing how children experience persecution with
reference to the CRC. Children experience different types of violations
(such as forced recruitment) and they are targeted for imputed political
opinion (based on that of their family) or political opinion when they are
activists (demanding labour protection, access to education, food, etc.),
social group/religion (female genital mutilation), nationality or race
(ethnic cleansing strategies). Application of the 1951 Convention to
children requires interpretation via the CRC.

It is important to recognize the indivisibility of human rights, as
noted in the UN Declaration on Development (1988) and thereby conduct
an analysis on the linkage and impact of rights upon each other. For
example, the Inter-American Court of Human Rights issued a decision in a
case involving street children who were abducted, tortured, and



69

assassinated by police.*® The Court held the State of Guatemala had
pursued double aggression by failing to prevent the children from living in
misery, thus depriving them of the means for a dignified like and
preventing them from full and harmonious development, in addition to
violating their physical, mental and moral integrity, as well as their lives.

The chart below shows the distribution of alleged/implicit rights
(future and past) within the cases, distinguishing between those receiving
asylum and those receiving humanitarian protection. It should be noted
that all the cases carry an implied reference of the violation of lack of
effective remedy and/or basic non-discrimination guarantees. Children’s
rights are underrepresented because as dependents, their own rights were
not always addressed, most often reference to the children’s needs or
interests was cited as meriting protection on compassionate grounds, not
asylum.

The most common rights were the first-generation rights, including
the right to liberty and security of the person, the right to life, and freedom
from torture or cruel, inhuman or degrading treatment (including rape).
The two former rights more often occurred in cases receiving humanitarian
protection, whereas the latter was more prevalent in those cases receiving
asylum,

The rights to property, choice of residence/freedom or movement,
freedom of association/right of assembly, and freedom from forced labour
were more often found in the cases receiving humanitarian protection,
while freedom of expression should a slight tendency towards asylum.
Arbitrary intervention of the home, family or privacy and freedom of
conscience (religion) were almost evenly distributed.

Of interest the right to choose one’s spouse or consent to marriage
was more prevalent in asylum cases, while equal rights as a parent was
slightly more prevalent in humanitarian protection.

Socio-economic rights, such as the right to an adequate standard of
living, including food, clothing and housing, health, as well as the right to
work were more often given humanitarian protection. Although these

49 Villagran Morales et. Al. Case "The Street Children”, I/ A Court H.R. Series
C No. 63 paras. 189-190 (19 November 1999).
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rights are often deemed to be insufficient to amount to persecution, there is
concern given that these rights are often linked to un-remedied civil and
political violations or may occur in a context of systematic discrimination
(see in particular chapter on return). Of further concern is that none of the
forced recruitment cases received asylum, instead they all received
humanitarian protection.

As with the other tables, many of these cases were given
humanitarian protection instead of asylum due to a negative credibility
determination, negative risk assessment, or lack of linkage to a relevant
protection category. However, the purpose of this table is to highlight the
need for understanding and discussion of the relevant rights present within
the facts of a case, both among lawyers and NGOs, as well as among
caseworkers and judges. Analysis of rights requires understanding of the
scope of each right, particularly given the specific circumstances of the
individual. For example, a peasant of indigenous descent may describe his
forced eviction by paramilitary groups would require assessment of the
right to property, under formal law (Constitution or Civil Code, as well as
UDHR, Art.17) if he had title or customary law (as protected by ILO
Convention No. 169 Art.14), as well as cross-reference to the right to
choice of residence (art. 12 ICCPR), the right to an adequate standard of
living, including the right to food, etc (Art. 11 ICESCR). Related
procedural rights, such as the right to recourse of courts (in practice, not
just in theory) would also need to be assessed.

Human Rights Asylum Humanitarian
Protection

Right to Life (Art.6 30 45

ICCPR)

Freedom from torture or 33 21

cruel, inhuman, degrading
treatment (including rape)
(Art. 7 ICCPR)

Freedom of expression 10 7
(right to opinion) (Art. 19

UDHR)

Right to Liberty/security of | 49 66

person (arbitrary detention
& physical integrity) (Art.9
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ICCPR)

Freedom of conscience
(religion)
(Art. 18 UDHR)

Right to Choice of
Residence & Freedom of
Movement

(Art. 12 ICCPR)

13

Arbitrary interference w/
the home, family or privacy
(Article 17 ICCPR)

17

18

Right to Property (Art. 17
UDHR)

11

Right to Recourse of Courts
(Art.8 UDHR, Art. 2
ICCPR)

Equal Protection of the Law
(Art. 2 & 3 ICCPR)

Right to Nationality
(Art. 15 UDHR)

Forced Labour
(Art. 8 ICCPR)

Right to Assembly &
Freedom of Association
(Art. 22 ICCPR, Art. 20
UDHR)

Right to Union (Art.8
IESCR, Art. 22 ICCPR)

Right to Adequate Standard
of Living, including food,
clothing & housing

(Art. 11 ICESCR)

Right to Health
(Art. 12 ICESCR)

Equal Rights &
Responsibilities as a Parent
(Art. 16 CEDAW)

Best Interests of the Child
(Art. 3 CRC)

13

Right to Choose
Spouse/Consent to
Marriage

(Art. 16 CEDAW)

12

Survival & Development of
the Child (Art. 6 CRC)

Freedom from Forced
Recruitment

(Protocol to CRC, CRC
Art. 88)

Right to work (Art.6

13
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ICESCR)

Right to Culture 0 1
(Art. 27 ICCPR)

Other gender rights 1 4

Of most concern, is that within the practice the standard for receiving
asylum appears to be too high. It is often equivalent to the non-
refoulement standard contained within the human rights instruments-
asylum is given to the most serious violations, such as torture or the right to
life, but not often for cumulative violations of other human rights of non-
jus cogens category.

Socio-economic rights, such as the right to work are categorically
rejected in the analysis of cases. Even when a person may deprived of his
or her right to have a job due to political affiliation or gender, thereby
linking the socio-economic right to civil-and political considerations, in
general the UDI cases did not reveal that these claims were considered to
be relevant to the determination of an asylum claim As noted by Jean-Yves
Carlier, consideration of the disproportionality of a violation of human
rights “will be a function of the quantitative and qualitative severity of the
treatment, on the one hand, and of the basic human right that the treatment
violates on the other. The more fundamental the right in question is (life,
physical integrity, freedom), the less quantitatively and qualitatively severe
the treatment need be. The lower the priority attributed to the violated
freedom (economic, social or cultural right), the more quantitatively and
qualitatively severe the treatment must be.”*® Although gross
discrimination of rights such as work, education and health may amount to
persecution, review of the cases did not reveal adherence to this view, often
protection for compassionate grounds is given in such cases or straight
rejection.  Further, there appeared to be vagueness with respect to
identifying when cumulative acts may amount to persecution, in particular
when coupled with a comparative approach- this limits recognition of
asylum,

*® Jean Yves Carlier, “The Geneva Refugee Definition and the “Theory of the
Three Scales’ in Francis Nicholsen & Patrick Twomey (Eds.), Refugee
Rights and Responsibilities: Evolving International Concepts and Regimes
37,45 (Cambridge 1999).
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e For example, consider Case GG involving a woman from Croatia
who was subject to violations of the rights to work, property, and
choice of residence on account of discrimination due to her race and
political opinion, however she is given humanitarian protection
instead of asylum given the perception that the violations are “ikke
alvorlig ngk.”  This decision may be appropriate, but it would have
been preferable to complete a full discussion of the interrelationship
of these rights with other rights implicitly related, as discussed above.

e In contrast, see Case GT involving a woman from Eritrea who is
subject to arbitrary detention and violation of her rights to nationality,
work, and religion on account of her religion. Although the
caseworker originally assessed this to constitute harassment not
amounting to persecution, the supervisor corrected the analysis by
conducting a cumulative analysis and calling for asylum.

e UNE Case DM involving an applicant of Roma ethnicity from
Croatia who is rejected. He lost his job and housing on account of
ethnic discrimination, however UDI notes that “det forhold at
klageren vil sta uten arbeid og bolig ved retur uansett ikke gir
grunnlage for asyl.” Both UDI and UNE recognize that there are
problems for minorities in Croatia, but they adopt a comparative
approach which limits recognition of asylum, given that he is deemed
to not be in a “spesielt utsatt posisjon i forhold til @vrige
minoritetsgrupper i Kroatia” and thus rejected.

e UNE Case CJ involved an ethnic Albanian from Kosovo who was a
well-known artist and a member of the LDK. He received threats
from the police who later ransacked his house. UDI rejected, noting
that he faced no special threat upon return. On appeal it was revealed
that he was a homosexual. The Nemnda majority granted asylum,
identifying him as part of a social group which faced threats by Non-
State Actors. (The minority disagreed on account of doubts regarding
the veracity of the claim and recommended lowering the status to
humanitarian protection). The merknader defined persecution as
composed of “reaksjoner som kan true liv og frihet, det vil si brudd
pa fundamentale menneskerettigheter, vil veere omfattet, mens trakas-
sering, diskriminering og forskellsbehandling i utgangspunktet faller
utenfor begrepet.” The problem with this assessment is that it does
not proceed to explain what are the exceptions which allow
discriminatory acts to arise to the level of persecution.

Further merknader assert the following distinctions:
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”’Drap, tortur, dgdsstraff, mishandling, voldtekt langvarig fengsels-
straff, omfattende diskriminering og andre alvorlig brudd pa menneskeret-
tighetene er forfglgelse i konvensjonens forstand. Begrenset trakkassering
og diskriminering, kortvarige fengelsstraffer, arrestasjoner og husundersg-
kelser er ikke forfalgelse i konvensjons forstand.”

This correlates with Fisknes who explains persecution as serious
violations of human rights:

“Dadsstraff, tortur, lange fengselsstraffer og total utestengning fra
arbeidsmarked og utdanningsinstitusjoner er eksempler pa alvorlige over-
grep. Voldtekt og annen seksuell mishandling er eksempler pa alvorlige
overgrep. Voldtekt og annen seksuell mishandling er eksempler pa alvorli-
ge overgrep som spesielt kvinner kan bli utsatt for som ledd i en forfalgel-
se. Fare for husundersgkelser og kortvarige fengselstraffer er vanligvis
ikke tilstrekkelig. Overgrepene ma ha et visst omfang (na en viss terskel)
for a falle inn under begrepet forfglgelse.”**

e In Case CK, a roma woman from Serbia who was raped, beaten, and
assaulted in her home was deemed to be a mere victim of
harrassment. Indeed, although UDI refers to a report by the UK
Home office confirming lack of protection by the local authorities for
the roma, there is insufficient analysis to substantiate denial of
protection:

“Direktoratet her market seg sgkerens ansfgrsler om trakkassering,
men mener at de forhold sgkeren paberoper seg ikke har hatt et slik omfang
eller vaert av en slik karakter at disse kan karaktersisers som forfalgelseil
loven og konvensjonens forstand.

Utlendingsdirektoratet er kjent med at nasjonale minoritetsgrupper
kan bli trakassert i Serbia, men ut fra den kunnskap direktoratet har om
forholdene i Serbia, vil ikke etniske roma pa generelt grunnlag har behov
for beskyttelse. | denne saken fremkommer det ikke opplysninger som gir
direktoratet grunn til a tro at sgkeren har vart i en spesielt utsatt posisjon i
hjemlandet. Direktoratet har merket seg segkeren har blitt oppsgkt og an-
grepet av personer i sitt hjem. Sgkeren henvises til & sgke beskyttelse og
bistand gjennom politi og rettsvesen i hjemlandet dersom han blir utsatt for

°l Fisknes, Eli, Utlendingsloven Kommentarutgave 181 (Universitetsforlaget
1994).



75

trusler eller kriminelle forhold. Konvensjonen legger opp til en fremtids-
rettet vurdering av om sgkeren ved retur til hjemlandet vil bli utsatt for sli-
ke reaksjoner fra myndighetenes eller andres side. Ut fra opplysningene i
saken er det ikke grunn til a tro at det foreligger omstendigheter som tilsier
at sgkeren ved retur til hjemlandet star i fare for a bli utsatt for reaksjoner
fra myndighetene, enkeltpersoner eller grupper som kan karakteriseres som
forfglgelse i lovens og konvensjonens forstand.

Det fremkommer heller ikke opplysninger som skulle tilsi at sgkeren i
fremtiden vil veere i en spesielt utsatt situasjon sammenlignet med andre
etniske roma i omradet.”

It is interesting that one of the UDI concept papers contains the
following language which recognizes arrest and detention as incorporating
persecutory characteristics:

“Det vises videre til at sgkeren aldri har veert arrestert, fengslet eller
pa annen mate veert utsatt for overgrep som kan karakteriseres som forfgl-
gelse.”

In contrast, several cases from Belorussia revealed non-recognition
of arrest and detention as a factor for persecution analysis if it was short
term, regardless of whether or not it was arbitrary in character. (See next
section)

Recommendation:

According to Goodwin-Gill, assessment of the existence of persecution
requires examination of reasons, interests and measures.> Reasons would
point to illegitimate ends such as elimination of a minority, attainment of
political control, etc. A common error among caseworkers is the
assumption that the existence of a non-convention ground motive negates
the existence of a convention ground motive.

52 Guy Goodwin Gill, The Refugee in International Law, 78 (Clarendon Press
1996).
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e Regulations should clarify that it is possible for cases to have mixed
motives, e.g. criminal interests in pursuing extortion may also be
linked to targeting on account of political opinion or other protected
ground group.

Interests refer to the human rights threatened, civil and political
rights as well as social, economic and cultural rights (individual and
collective rights), e.g. right to life, right to work, right to association, etc.

e As mentioned previously, as a consequence of this study, UDI is
currently drafting a human rights checklist for distribution to the
caseworkers in order to improve their awareness of the rights
relevant to a persecution analysis, UNE should consider similar
initiative. It should be noted that there is concern within among the
leadership that fulfilment of a human rights based approach is
difficult due to current production pressures.

Measures refer to the acts in both passive in active sense, infliction of
physical or mental harm, denial of civic participation, expropriation of
property, discriminatory polices, etc.

e The law or commentary to the law may be amended to contain a
definition of persecution which reads as follows: “persecution is
composed of a serious breach of human right(s) beyond permissible
scope or duration, or an act amounting to serious discrimination™.

A persecution analysis requires review of the relevant human rights
as well as the existence of cumulative violations which may amount to
persecution. There should be examination of the proportionality of the
measure pursued, the nature and severity of the freedom threatened, and
the likelihood of the restriction being applied. The caseworker should
weigh the state interest (e.g. maintaining public order, health, etc.) against
the individual interest in exercising a right. If the measure is a law or
decree, it may be illegitimate on its face (targets one group unfairly, or is
excessive), it may be applied in an illegitimate manner (police may enforce
it only against a minority, or may carry an arrest order too far in terms of
length or terms of detention). KRD’s proposed regulations provide a
definition of persecution which omits reference to discrimination but calls
for cumulative analysis:

“Det foreligger forfglgelse nar en person risikerer alvorlige mennes-
kerettskrenkelser eller andre alvorlige overgrep, og ikke kan paregne effek-
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tiv bekyttelse I hjemlandet. Alvorlig menneskerettkrenkelse eller alvorlig
overgrep foreligger nar livsutfoldelsen til en person er truet i vesentlig
grad. Selv om flere krenkelser hver for seg ikke kan anses som forfglgelse,
kan de til sammen fgre til at utlendingen ma anses som forfulgt.”

e The law may be amended to expand the breadth of application
beyond the five protection grounds to include ““other grounds which
are universally recognized as impermissible under international law”
as included in the ICC Statute.

¢ In non-conflict situations, reference to the standards contained in
UDHR, CCPR, CESC, CEDAW, CRC, CERD, ECHR and other
instruments pertaining to human rights shall be consulted to assess
persecution.

e In situations of conflict & war, violations of the relevant
humanitarian legal protections (Geneva Conventions and Protocols,
Rome Statute establishing the ICC, and the Convention Against
Genocide) shall be taken into consideration when completing a
persecution analysis.

5.2 Past Persecution

There is a need to espouse a dynamic analysis of the impact of human
rights violations from the moment they are effectuated into the future. An
act of rape or torture has an immediate impact, but also one affects the
long-term fulfilment of personal and professional aspirations, including
marriage, childbearing, enjoyment of physical and mental health, pursuit of
a career, etc. At present the analysis does not always address the ongoing
effects of violations which expand the effects of persecution beyond the
past. One may consider the decision of the Inter-American Court of
Human Rights in a case involving a university professor who was detained,
tortured and raped by anti-terrorist police. Upon her release, she remained
isolated, subject to economic hardship, and suffered physical and
psychological harm. The Court identified a type of protection continuum-
in which the effects of past human rights violations extend into the future,
therefore one cannot determine them to be over after the immediate act is



78

terminated.>® This case is directly relevant to the situation of many asylum-
seekers, hence analysis of the extent of persecutory effects should reflect
the reality of their experience.

Past persecution is considered to be good evidence for a claim of
future risk of persecution if the country circumstances have not changed.
However, a tactic which inhibited the grant of asylum within the sampling
of UDI cases was the alternate focus by the caseworker on past persecution
in cases in which the claim alleges a threat of future persecution versus
emphasis on future persecution in situations involving past persecution.
When the evidence presented for past persecution was high, some
caseworkers stated that it is a future threat which is required; when the
evidence pointed towards future threat the caseworkers cited insufficient
past persecution. This approach promotes rejection of cases, thereby
decreasing the likelihood of attaining asylum. When protection is given, it
Is more often humanitarian protection.

e In Case CN, the applicant claimed to have been arrested and
subjected to torture due to his work for the National Intelligence
Agency in Congo, UDI stated:

“Direktoratet mener sgker ikke har vart utsatt for en systematisk og
individuelt rettet forfglgelse i loven og konvensjonens forstand. Det vises
til at sgker ble tatt til fange pa det tidspunkt da oppteyene startet i gstlige
Kongo og at overgrepet saledes fremtrer som en vilkarlig handling fra
opprarsgruppens side. Selv om sgker har vaert med i ARN, kan han ikke
sies a ha hatt en sapass fremtrende stilling at han skulle veare spesielt utsatt
for overgrep ved en retur til hjemstedet i dag. Sekers anfgrsel om tortur
mens han ble holdt som fange av RCD, tilsier heller ikke noen nevneverdig
risiko for fremtidige overgrep for sgker ved en retur.”

Humanitarian protection was given due to the humanitarian situation
in the part of the country, and the consideration that IFA was not an option
for him. One may argue that past torture may be considered to be strong
evidence of future risk of persecution, alternatively it may highlight the
exception to the cessation clause.

In Case CT, the applicant’s father and brother were members of the
communist party in Sudan, both were jailed. The applicant himself was not

> Loayza Tamayo, Reparations, I/ A Court H.R. Series C No. 42 (1998).



79

a member, however he sympathized with the party. In 2000, he was
detained and tortured by members of the security section. UDI stated that
the father’s activities did not give the applicant grounds to fear persecution
upon return to Sudan, therefore he had no right to asylum. Furthermore, it
was demonstrated that the applicant himself had not been politically active
and that he has not been subject to attacks amounting to persecution. UNE
was in agreement with UDI’s assessment regarding the lack of membership
in the party and the lack of activity:

’Klageren har selve ikke veert medlem av noen politisk organisasjon
og har ikke utgvet noen form for politisk aktivitet. Han har imidlertid
sympatisert med partiet.”

UNE stated that his arbitrary detention and interrogation although
linked to his father and brother’s activities was not an individual
persecution directed at him, thereby revealing a lack of understanding of
the notion of imputed political opinion (as well as social group).
Furthermore, UNE considers there to be no ground for humanitarian
protection. The most striking part of this decision is the dismissive attitude
towards past torture, as if it is not indication of possible future risk.

e In like manner, in UNE Case CU, the Nemnda majority rejects the
applicant from Sri Lanka in spite of past torture, noting “Hvis han er
blitt utsatt for vold av en slik art eller en slikt omfang at det kan ka-
rakteriseres som tortur, beror dette pa enkeltstaende overtramp, og
kan ikke anses som et ledd i en forfglgelse.” The Nemnda minority
argued in favor of humanitarian protection due to the fact that his
sister was a Black Tiger, and he was member of group. In another
case, the applicant feared persecution on account of his father’s
political activity and his own political sympathies. There was no
analysis of targeting on account of family or as political opinion
being sufficient, the immigration authorities required direct, personal
activity to establish a threat of persecution. Nor was there discussion
of the past torture and detention as possible evidence of threat of
future persecution.

e Case CV involving a tutsi from Congo who was tortured in 1998 due
to his ethnicity, he also feared targeting because his brother worked
for UNHCR. UDI grants humanitarian protection instead of asylum
in spite of the existence of two protection categories (race and social
group) and fails to consider the past torture as forming a basis for a
grant of asylum.
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e (Case FR, also involving a man from Congo, humanitarian protection

Is given instead of asylum. The applicant’s family was attacked
several times in 1996 due to the applicant’s activities for the UDPS.
He withdrew from the party and began working for a human rights
organization. The police invaded and plundered his house, his wife
was kidnapped, and his daughter was raped. UDI addresses the
supposed lack of spotlight, noting:

“Sgkerens anfagrte aktiviteter er ikke av en slik karakter at det kan

begrunne asyl i konvensjonens og lovens forstand. Direktoratet viser ogsa
til at sgkeren reiste ut av Congo pa sitt eget ekte pass, noe som indikerer at
ikke er i myndighetenes sgkelys.”

This decision is worrisome given the lack of identification of possible

social group due to human rights activities, the possible continuing validity
of political opinion in spite of withdrawal of membership of the party, and
the events constituting past persecution which may serve to create a
presumption of future threat of persecution. In addition, the decision
contradicts the normal bias against use of false papers.

In Case CW, the applicant’s father and brother were executed and he
was arrested due to his ownership of a music store in Afghanistan
which the Taliban accused of being linked to Satinism. The
caseworker did not utilize the past persecution as evidence of future
threat of persecution, regardless of the severity of the violations.
(Furthermore, there was no discussion of the link to freedom of
expression, right to work, culture, etc. and no discussion of the social
group indicating general weaknesses with respect to human rights and
refugee law theory). He received humanitarian protection instead of
asylum,

Case FE involving an ethnic Bosniak from Yugoslavia who claims to
have worked for the security police in Montenegro and fears
assassination by Serbian intelligence. He is rejected based on the
determination that he has not experienced past persecution and there
Is no need for protection in the future.

In contrast, past persecution in cases involving minor girls, is more

likely to be cited as evidence of a risk of future persecution, indicating a
bias in favor of this vulnerable category:

For example, Case CO involved a minor girl from Ethiopia of Oromo
ethnicity who was kidnapped and forcibly married against her will.
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Her husband raped and beat her. Although she left him, she was
given no protection by her family, as they would send her back to her
husband. The UDI caseworker grants asylum without explaining the
reason in the decision. However, the private merknader notes the
lack of protection by the family, the lack of viable internal flight
alternative, the identification of a social group: “Ethiopian girls who
are in danger of bridekidnapping and who refuse to submit to such”,
and highlights the kidnapping, rape, forced marriage, and beatings to
constitute persecution under the 1951 Convention and the national
law (although there is no mention of the CRC or CEDAW). She is
given the benefit of the doubt, but the supervisor if the she had been
over 18, the conclusion would have been different, thus indicating an
age bias. However, if we juxtapose these cases with those of boys,
for example the Chechen orphans previously discussed, there appears
to be a gender bias. All persons should receive just consideration of
past persecution, regardless of nationality or gender.

The cases from Belorussia present the tension resulting from a policy
determination from above that considers claims from this country to largely
be unfounded, as opposed to the caseworkers who struggle to uphold this
policy in the face of human rights violations and the low level of
democracy in the country.

e For example, Case CP involves an applicant from Belorussia who
was arrested and abused due to his participation in a demonstration of
the “democratic youth”. Although the UDI caseworker considers the
case to address central principles within refugee law and democratic
theory, she opts for rejection based on low level of credibility. Her
analysis revealed a wavering perspective, she discussed the relevant
protection category, the seriousness and systematic nature of abuse,
and the risk but in the end relied on the credibility determination
regarding discrepancies in the testimony to override the protection
analysis. The public decision refers to a standardized answer which
dismisses the arrest and abuse without fully reflecting the
caseworker’s own analysis:

“Det forhold at nettopp sekeren skal ha blitt arrestert og utsatt for
overgrep kan ikke anses som resultat av at myndighetene systematisk er ute
etter 3 ramme sgkeren i en slik grad at han risikerer forfalgese ved retur til
hjemlandet.”

e In Cases CQ & CR, a man and his wife from Belorussia were
members of an opposition party and distributed papers, participated in
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demonstrations and collected signatures. He was subject to
persecutory prosecution, arrest and torture. She received threats that
their child would be kidnapped. UDI concluded that there was no risk
of persecution because the level of activity and profile were too low.
UNE went so far as to confirm that the government did not tolerate
the opposition and utilized un-democratic means but asserted that he
would probably only be sent to jail for two weeks. There was
insufficient discussion of discriminatory prosecution amounting to
persecution as well as the weight of past torture as evidence of a
threat of future persecution and they were rejected. Furthermore,
there was no reference to the international standards pertaining to
arbitrary detention. See also Case CS involving an applicant from
Belorussia in which UDI admits that “hviterussisk politi ofte bruker
harde og udemokratiske virkemidler i sin behandling” but rejects the
applicant who claimed to have been beaten up by the authorities due
to his participation in the opposition.

One may consider whether the law should be amended to include a
definition of persecution. The Rome Statute of the International Criminal
Court contains an expansive definition of persecution: the intentional and
severe deprivation of fundamental rights contrary to international law by
reason of identity of the group or collectivity, it lists as a crime against
humanity ““persecution against any identifiable group or collectivity on
political, racial, national, ethnic, cultural, religious, gender (defined as the
two sexes, male and female, within the context of society) or other grounds
which are universally recognized as impermissible under international law,
in connection with any act referred to in this paragraph or any crime within
the jurisdiction of the Court. This creates an open clause which is adaptable
to future forms of persecution not previously identified, but which
eliminates unfounded claims by requiring a basis in international law.>

** Tt has a modern list of violations relating to displacement itself as a crime
including: Forced transfer of the children of one group to another is
considered genocide, forced transfer or deportation of population is a crime
against humanity, unlawful deportation or transfer is a war crime. Transfer
of population into occupied territory or out of territory is also a war crime.

Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced
sterilization or any other form of sexual violence are war crimes, as are
conscripting children under 15 into the armed forces or use in hostilities.
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Alternatively, one may consider incorporating the EU definition of
persecution upon adoption. The EU Proposal, Article 11 (1) (a) provides
the following definition:

“The infliction of serious and unjustified harm or discrimination on
the grounds of race, religion, nationality, political opinion or membership
of a particular social group, sufficiently serious by its nature or repetition
as to constitute a significant risk to the applicant’s life, freedom or security
or to preclude the applicant from living in his or her country of origin™>,

According to this proposal, the act must be intentional, sustained or
systematic and sufficiently serious to make return to the country of origin
untenable. Incorporation of similar definition may assist caseworkers to
identify persecution, however | believe that this definition may prove too
narrow in scope due to emphasis on systematic characteristic. 1 would
advocate bypassing the regional definition of persecution, instead
maintaining the refugee definition contained within the 1951 Convention
and in addition establishing a direct link to human rights and humanitarian
law in order to expand the breadth of legal sources to be utilized in the
analysis of asylum cases.

Recommendation:

e The commentary to the law should include recognition of past
persecution as evidence of future risk of persecution thereby
requiring a lowered burden of proof in the absence of changed
circumstances in the country of origin. This would follow the U.S.
regulations 8 C.F.R. §208.13 which set forth that the establishment of
past persecution creates a presumption of the existence of a well-
founded fear of persecution, thus the burden of proof shifts to the
immigration authorities to demonstrate that a preponderance of the

> Commission of the European Communities, Proposal for a Council Directive
on Minimum Standards for the Qualification and Status of Third Country
Nationals and Stateless Persons as Refugees or as Persons Who Otherwise
Need International Protection, COM (2001) 501 final (Brussels 12 September
2001).
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evidence establishes changed circumstances.®® KRD’s proposed re-
gulations include a recognition that “I serlige tilfeller kan ogsa er-
fart forfalgelse begrunne annerkjennelse som flyktning” but do not
create a presumption.

e Specific link should be made to the exception to the cessation clause,
1 C 5 with respect to compelling reasons which would enable a grant
of asylum, in like manner to the U.S. regulations, in spite of changed
circumstances for exceptional cases involving atrocious, appalling
experiences, e.g. severe torture, severe rape during ethnic cleansing.
This is discussed in Chapter 12.

5.3 Persecution occurring in Conflict Areas, and Persecution
from Non-State Actors

The increased weakness of states in the face of rising powerful Non-State
actors has affected the manner in which one addresses the issue of
persecution. Increasingly, new human rights instruments seek to place
responsibility for human rights protection on such non-state actors, e.g. The
UN Declaration on the Right and Responsibility of Individuals, Groups and
Organs of Society to Promote and Protect Universally Recognized Human
Rights and Fundamental Freedoms (A/RES/53144), Art. 10:

“No one shall participate, by act or by failure to act where required,
in violating human rights and fundamental freedoms and no one shall be
subjected to punishment or adverse action of any kind for refusing to do

1 57
SO.

*® Indeed, Martin & Schoenholtz suggest that “we should consider whether
past persecution should be established as an international standard. Susan
Martin & Andrew I. Schoenholtz, “Asylum in Practice: Successes, Failures
and the Challenges Ahead.”, in 14. Geo. Imm. L.]J. 589 (2000).

One may also consider the draft Human Rights Principles and
Responsibilities for Transnational Corporations and other Business
Enterprises which cross-references a broad range of international
instruments and calls upon corporations and their agents (including security
personnel) to refrain from violating human rights, particularly highlighting
the need to refrain from displacing persons or forcibly evicting them from

57



85

When assessing claims involving non-state agents there are two
approaches: the first entails addressing the Non-State agent’s persecution of
an individual due to affiliation with a protection category and the State’s
failure to prevent it or provide reparation (lack or will or ability), the
second addresses situations in which the State is unwilling to provide
protection to the person due to discrimination based on a protection
ground- thus denying equal protection of the law. The 1998 Guidelines
sought to remedy the protection gap between cases involving persecution
from Non-State Agents linked to the unwillingness of the State to protect
the victims as opposed to those cases in which the State was unable to
provide protection, the former allegedly receiving asylum and the latter
subject to rejection. The Guidelines call for equal protection in both cases,
in harmony with UNHCR Handbook para.65:

“Where serious discriminatory or other offensive acts are committed
by the local populace, they can be considered as persecution if they are
knowingly tolerated by the authorities or if the authorities refuse, or prove
unable to offer effective protection.”

According to UNHCR persecution by non-state actors and
persecution occurring within areas of conflict should formulate grounds for
recognition as refugees. In these cases, there is a need to discuss fully the
absence of state protection to victims (failure to prevent persecution or
harm, punish offenders, and provide remedy, as well as the de facto access
to protection), (as well as Non-State protection in the case of parochial
societies) as well as its potential acquiescence or support of such activity.

In practice within Norway, of particular concern is the fact that
persecution arising from non-state actors, particularly in areas of on-going
conflict is sometimes described as “tilfeldige klanstridigheter” in the case
of Ethiopia (Consider Case AL involving an Ethiopian man whose family
was killed on account of clan conflicts, the characterization of the events as
clan conflicts resulted in a grant of humanitarian protection instead of
asylum) or “rene kriminelle handlinger” in the case of Russia and
Colombia (see Case M involving a Colombian woman who received phone
threats and fears forced recruitment of her son, the context is not defined as

their homes (commentary to principle 12).
(E/CN.4/Sub.2/2002/WG.2/WP.1/Add.2 (3 June 2002).
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one involving persecution, thus she is given humanitarian protection
instead of asylum.)

Within Africa, inter-clan violence and discrimination is widespread
and often linked to killings, rapes, torture, detention, looting of property.
Clans may be considered either as Non-State agents who commit
persecution against members of another clan (race or social group
category) and are not subject to punishment by the State, or as de facto
authorities who prove unable or unwilling to provide protection to
persecution victims within the areas they control. Similarly, paramilitary
groups, guerrillas, right-wing gangs, mafia, and other actors within Europe,
South America, and Asia, increasingly target individuals and groups for
abuse, exploitation, and intimidation which may amount to persecution.
Access to justice is impeded due the state of absolute impunity in many of
these nations. As noted by the U.S. Court of Appeals of the Ninth Circuit,
the assumption that the presence of non-political motives for persecution
necessarily means the absence of political motives is “both logically a non
sequitur and legal error”. (Del Aguila v. INS, 2000 U.S. App. LEXIS 6174,
citing Singh v. licher, 63 F.3". 1501, 1509 (9" Cir. 1995).

As mentioned previously, there is a need to link acts to human rights,
for example in cases involving extortion or expropriation of property, one
may cite violation of the rights to property, right to work, and even right to
an adequate standard of living in order to identify criteria for a persecution
analysis.

Of primary concern is that some of the UDI concept papers have
prepared standardized statements rejecting recognition of Non-State agents
as persecutors and/or formalistically referring to the State’s alleged ability
to provide effective protection:

1. Om forfalgelse fra islamister i Irak: Etter det direktoratet kjenner
til, har islamistene i det omradet sgkeren kommer fra, ikke truet eller gatt til
angrep pa enkeltpersoner pa en slik mote som sgkeren har beskrevet. De
aksjoner som har funnet sted, har veert av markeringskarakter og ikke rettet
mot enkelindivider. Fremstillingen mangler dessuten detaljer som er egnet
til & sannsynliggjere denne.

2. Sikkerhetssituasjonen i Kosovo tilsier ikke lenger at det foreligger
et generelt beskyttelsesbehov for den kosovoalbanske befolkningen.
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Direktoratet mener at sgkeren i fremtiden ikke vil bli utsatt for reaksjoner
fra hjemlandets myndigheter, enkeltpersoner eller grupper, som kan
karakteriseres som forfelgelse i lovens og konvensjonens forstand.

3. Det vises til at klanstidighetene som fines enkelte steder i det
sgrlige Somalia i seg selve ikke er nok til & danne grunnlag for asy!.

4. Somalia: Etter direktoratets mening fremstar de reaksjoner og
hendelser som sgkeren * og hans*hennes familie har veert utsatt for som
rene kriminelle handlinger og ikke som et ledd i en forfglgelse av personer
med sgkerens etniske eller sosiale tilhgrighet. Slike reaksjoner danner ikke
grunnlag for asyl.

5. Algeria: Det forhold at sgkeren har blitt presset for penger*,
truet*, mottatt trusselbrev* fra islamister*, de vepende gruppene*, GIA*,
islamistiske grupperinger*, danner ikke grunnlag for asyl.

Direktoratet mener videre at sgkerens frykt for represalier hvis han
avslar a gi penger til islamistene, ikke er et forhold som danner grunnlag
for asyl. De overgrep som sgkeren frykter a bli utsatt for faller utenfor
konvensjonens rekkevide, ved at forfglgelsesbegrepet i lovens og
konvensjonens forstand ikke omfatter overgrep som er en fglge av
kriminell virksomhet. Direktoratet mener i tilknytning til denne anfarselen
at sgkeren kan oppna beskyttelse hos hjemlandets myndigheter.

6. Russland, Mafia eller kriminelle handlinger: De forhold sgkeren
anfgrer som grunnlag for sin sgknad om asyl kan ikke knyttes til noen av
forfalgelsesgrunnene | flyktningkonvensjonen, og danner ikke grunnlag for
asyl. Dette er kriminelle forhold som er straffebare etter russisk straffelov.
Sekeren henvises til & sgke bistand hos hjemlandets myndigheter.

Utlendingsdirektoratet er kjent med at det kan forekomme
trakassering og overgrep mot jgder i Russland, bl.a. fra nasjonalistiske
organisasjoner som RNE. Slike organisasjoner har imidlertid liten statte i
den russiske befolkningen og russiske myndigheter tar avstand fra og
jobber aktivt mot antisemittiske holdninger. Ut fra direktoratets kjennskap
til jedenes situasjon i Russland, er de ikke i en slik situasjon at de generelt
har behov for beskyttelse etter flyktningkonvensjonen. De hendelsene
sgkeren anferer a ha blitt utsatt for er kriminelle forhold som er straffbare
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etter russisk straffelov, og sgkeren henvises til & sgke bistand hos
hjemlandets myndigheter.

7. Hviterussland: Kjegnnsrelatert: Utlendingsdirektoratet er kjent med
at hviterussisk politi vegrer seg for a gripe inn i familie voldsaker, og at
hvis de gjar det, sa rydder de ofte bare opp i den aktuelle situasjonen uten
noen videre oppfelging av problemet. Utlendingsdirektoratet er imidlertid
ogsa kjent med at denne problematikken har fatt starre oppmerksomhet i
dagens Hviterussland. Det er i det siste arene opprettet en rekke
stgtteorganisasjoner og krisesentra som hjelper kvinner som har kommet i
en situasjon som sgkerens.

Utlendingsdirektoratet er kjent med at homofile er utsatt for sosial
intoleranse i det hvitrussiske samfunn og at trakassering av homofile fra
bade private og fra myndighetspersoner forekommer. Homofilpraksis ble
imidlertid avkriminalisert i Hviterussland i 1994. Ut fra direktoratets
kunnskap om forholdene i landet driver homofile grupper og organisasjoner
I landet sin virksomhet forholdsvis fritt, selv om slike grupper har
vanskeligheter med & bli registrert hos myndighetene. Etter direktoratets
oppfatning blir ikke homofile som gruppe utsatt for en behandling verken
fra myndigheter eller privatpersoner pa en slikt niva som gjar at de generelt
har behov for beskyttelse etter flyktningkonvensjonen.

Kriminelle handlinger: De overgrep og handlinger sgkeren har veert
utsatt for, ma i utgangspunktet anses som kriminelle handlinger. Sgkeren
ma derfor henvises til & sgke bistand hos hjemlandets myndigheter.
Utlendingsdirektoratet er kjent med at deler av politi- og rettsvesen i
Hviterussland kan fungere darlig og at bestikkelser kan forekomme. Ut fra
Direktoratets kjennskap til forholdene i sgkerens hjemland, har Direktoratet
ikke holdepunkter for & legge til grunn at hviterussiske generelt mangler
vilje og evne til & beskytte borgere mot kriminelle overgrep.

The breadth of the issues deemed unworthy of protection here is
broad, and of special concern given that they correlate directly with the
topics identified by human rights NGOs as meriting international attention.
In addition, what is of most concern is that the standardized answers are
applied to a broad array of cases, thus a general reference to criminal acts
have been used to addressed reprisals for political activism, rape, torture,
intervention of the home, etc. Because the grounds for denial are de-
contextualized, it is difficult for UDI to develop a coherent policy with
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respect to addressing persecution by Non-State actors. Furthermore, there
are due process concerns, as the responses infringes on the right to
individual analysis.

e There was an exceptional analysis in UNE Case CX, in which asylum
was granted to the applicant of mixed Jewish and Chechen ethnicity,
whose mother was killed and he was physically attacked and forced
to given up his job by the far-right Russian National Unity Party
(RNE). The nemnda notes that his story confirmed that “russiske
myndigheter ikke har vilje eller evne til & beskytte egne borgeere mot
overgrep fra slike grupper.” This decision stands in stark contrast to
many other cases involving similar allegations of attacks and threats
by RNE, mafia, etc. which are dismissed either for being linked to
only to criminal law or due to the fact that the State does not
officially approve of these acts thus indicating a theoretical possibility
of protection by the State.

e See UNE Case GY involving a Russian woman who was
Institutionalised on account of being a lesbian (a practice confirmed
by U.S. State Department’s Country Report for Russia) and later
underwent rape. UNE rejects noting “Ut fra Utlendingsnemndas
kjennskap til forholdene 1 klagerens hjemland, har nemnda ikke hol-
depunkter for & legge til grunn at russiske myndigheter generelt
mangle vilje og evne til & beskytte borgere mot kriminelle overgrep.”
In the merknader, it appears that she is not considered credible. See
also UNE Case GZ involving a Jewish man who claimed to be
harassed, threatened, and attacked by RNE while his wife was raped
by them. UDI rejects noting-

“UDI er kjent med at det kan forekomme trakassering og overgrep
mot jgder | Russland, bl. a. fra nasjonalistiske organisasjoner som RNE-
Den trakkassering og de overgrep sgker har vert utsatt for er ikke av en
slik art eller omfang at det kvalifiserer til forfalgelse. Sgker har veert utsatt
for kriminelle handlinger som faller inn under straffelovgivningen i Russ-
land, som verken er stattet eller akseptert av russisske myndigheter. . . UDI
finner ikke at de forhold at anmeldelsene etter sgkers oppfatening ikke er
blitt tilstrekkelig fulgt opp, er et forhold som kan danne grunnlag for flykt-
ningestatuts. . . Under enver omstengdighet legger direktoratet til grunn at
sgkere kan bosette seg pa et annet sted i hjemlandet.”” (Thereby advocating
internal displacement as a ““solution’.)

UNE upholds this analysis noting:
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“De handlinger klageren er blitt utsatt for rammes av den russiske
straffelovgivningen. Til tross for at det russiske rettsapparat har svakheter,
ma russiske myndigheter anses for a ha et rettsapparat som fungerer til-
strekkelig | forhold yil & yte klageren bistand. Det vises i den forbindelse
til at myndiheter som tradisjonelt vektlegger menneskerettigheter og demo-
kratiske verdier ikke er | stand til a beskytte sine borgere til enver tid mot
kriminelle handlinger. Hvorhvidt en enkeltsak blir straffeforfulgt av myn-
dighetene beror blant annet pa straffeprosessuelle skranket for straffefor-
folgelse.”

The approach that there is a theoretical possibility of protection given
the State’s lack of approval of the persecution has been characterized as
“capricious and perverse” by Canadian courts, given that the issue is that
there is a group conducting persecution within the State that is unchecked
by officials.*®

e See also Case DB, involving a Croatian man who was raped by the
police due to either his homosexuality or his ethnicity, UDI rejected
based on the characterization was “preg av en ekeltstdende og
tilfeldig handling” and advised the applicant to seek protection from
the police or the OSCE, regardless of the fact that the offender was a
member of the police. UNE upheld the rejection, and reiterated UDI’s
analysis, noting that:

“Selv. om mannen som voldtok klageren var politimann, ma
handlingen betraktes som en kriminell handling uten arsakssamenheng med
en konvensjonsgrunn. Klageren bagr anmelde forholdet og sgke beskyttelse
hos hjemlandets myndigheter mot slike kriminelle handlinger.”

The caseworkers should not deny the existence of a protection
category merely because there is a national recourse (although in the above
case, | question whether the police would provide much assistance given
that one of their own committed the offense).

e Women in particular may be targeted upon the loss of their husbands,
see Case CY involving a woman whose husband was kidnapped on
account of his support of rebels, her house was robbed and she felt
targeted on account of her husband’s tutsi ethnicity. However she is

% Gee Von Sternberg, Mark R., The Grounds of Refugee Protection in the
Context of International Human Rights and Humanitarian Law, 25
(Martinus Nijhoff 2002).



91

given only humanitarian protection instead of asylum as the acts are
identified as “tilfeldig kriminell virksomhet” not tied to her link to her
husband or her status as a female without the support of a male.*
Had these issues been discussed in detail, she may have received
asylum,

e In Case CZ, the applicant was born out of wedlock and belonged to a
clan which was oppressed in Somalia. She was beaten, treated as a
slave, and underwent attempted rape. UDI provided a blanket state-
ment which appeared divorced from reality: “ingen i Somalia risikere
a bli utsatt for forfalgelse pa grunn av sosial eller etnisk tilhgrighet.”
She received humanitarian protection at the UNE level (unfortunately
it appeared that they found her to be too vague to receive asylum and
considered it unlikely that such events would occur in the Northern
part of Somalia, and thus lowered her status in part based on the level
of credibility).®

e Case FU, in which the applicant from Somalia is raped, her husband
and one child killed. UDI gives humanitarian protection instead of
asylum:

”UDI mener at sgkeren ikke har en velbegrunnet frykt for forfglgelse
| lovens og konvensjonens forstand ved retur til hjemlandet. Det vises til at
klanstridighetene som finnes enkelte steder i sgrlige Somali, i seg selv ikke
er nok til & danne grunnlag for asyl. Etter direktoratets mening fremstar de
reaksjoner og hendelser sgkeren har veert utsatt for som trakassering or rene
kriminelle handlinger.”

It is important to recognize situations in which the conflict and/or
gross violations of human rights is based on a protection ground. For
example, ethnic/religious/political conflicts which pursue systematic efforts
to eliminate the other group require a contextual assessment of the motives
behind the violations. Storey and Wallace suggest that examination of the

** The merknader included a very good discussion of why IFA was not
applicable due to the economic problems she would endure as well as other
problems linked to her ethnicity-

® Daley & Kelley argue that domestic abuse cases involve violations of the

right not to associate with someone, the right not to be held in servitude, the
right to security of the person, and in the worst cases the right to be free
from torture or cruel, inhuman, or degrading treatment. Krista Daley &
Ninette Kelley, “Particular Social Group: A Human Rights Based Approach
in Canadian Jurisprudence” in 12 (2) IJRL 167 (2000).
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degree of legitimacy of the objective of the war and the proportionality of
the means pursued in relation to such objective helps to reveal persecutory
motives within the context of war.®® Furthermore, they note that the
standards contained in the ICC Rome Statute require a review of the
intentionality, extensiveness, and systematic nature of the violations
committed, thus providing a framework for analysis. (One may juxtapose
this with Goodwin Gill’s reference to reasons, interests and measures when
assessing persecution, discussed in section 7.) Hence, general lack of food
during the war would not amount to persecution but direct starvation of a
group of civilians as a means of winning the war would violate the Geneva
Protocol Il and possibly indicate a Convention Ground.

A problem arising within the cases was a tendency to separate the
individual experience from the larger context linked to the protection
grounds contained within the 1951 Convention, thus denying the applicant
a right to asylum.

e For example, in UNE case DA, the applicant was of mixed ethnicity
in Croatia, she was raped to which UNE notes “Det seksuelle over-
grep hun ble utsatt for av medstudenter i 1991 ligger na tilbake i tid,
og kan dels ses pa som en enkeltsaende kriminell handling.” This
statement is an attempt to separate the abuse from the ethnic
discrimination which formed the basis of persecution.

e In case FS, a woman from Colombia claimed to have underwent
arbitrary intervention of her home by paramilitaries who assaulted her
companion and forcibly evicted them. She is rejected due to a finding
of low credibility, although the lawyer states that the inconsistencies
were due to translation errors and were immaterial. Furthermore, he
calls upon the authorities to implement the 1998 Guidelines on Non-
State agents. UDI notes that the case is manifestly unfounded, finding
the context of generalized violence and insecurity as insufficient to
substantiate grounds for protection and utilizing a comparative
approach which limits recognition of grounds for protection.

“Vi viser her mellom anna til at Colombia er eit land der ein generelt
er sveert utsett for vald og brot pa menneskerettene. Valden raker i stor
grad tilfeldig og avhangig av sosialt lag, gruppe, alder, yrke og politiske
oppfatninger. Det synest som om sgkjar ikke er spesielt utsett i forhold til

® Hugo Storey & Rebecca Wallace, “War and Peace in Refugee Law
Jurisprudence” in 95 American Journal of International Law 349 (2001).
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dei andre innbyggjararane i valdhandlinger gjev ikke grunnlag for oppholds
eller arbeidslgyve i Norge.”

In comparison, consider Nigist Shoafera v. INS, 2000 U.S. App.
LEXIS 31361 (9" Cir. 2000) involving an Ethiopian woman of Amharic
ethnicity who was raped by a high-ranking government official of Tigrean
ethnicity for whom she worked. Shoafera identified mixed motives for her
rape. 1) that she was targeted because of her ethnicity, and 2) that the
offender found her attractive. The Court recognized the existence of a
presumption in favor of asylum due to past persecution in the form of rape
on account of her ethnicity and specifically noted that the existence of
mixed motives is insufficient to defeat the asylum claim as long as there is
some evidence that the harm was motivated at least in part by an actual or
implied protection ground. The Court referred to both direct evidence, i.e.
her testimony and circumstantial evidence, e.g. documentary evidence
confirming ethnic violence in the country. Reference to the contextual
background of historic harassment and violence serves to identify
systematic discrimination and may be coupled with individual facts in
order to grant asylum.®

The comparative approach requires the applicant’s predicament to be
worse than that of other persons in the same country in one of the following
manners: 1) that the claimant’s level of risk is greater than the risk level of
other persons in other groups, 2) that the claimant’s risk level is greater
than the risk level of other persons in the claimant’s own group, or 3) that
the claimant is at risk of suffering harm greater than which threatens
others.®* The Canadian Guidelines on Civilian Non-Combatants Fearing
Persecution in Civil War Situations (March 7 1996) calls for use of a non-
comparative approach which addresses only whether the applicant’s risk is
of sufficiently serious harm and is linked to a Convention reason. This

%2 Sternberg, Mark, The Grounds of Refugee Protection in the Context of
International Human Rights and Humanitarian Law, 23, 24 (Martinus
Nijhoff 2002).

Immigration and Refugee Board of Canada, Interpretation of the
Convention Refugee Definition in the Case Law, Chapter 9, note 10
(December 31 1999), citing Siad, Dahabo Jama v. M.E.I. (F.C.T.D., no. 92-A-
6820), Hersi, Nur Dirie v. MEI (F.C.A., no. A-1089-92). See also Isa,
Sharmarka Ahmed, v. S.5.C. (F.C.T.D., no. IMM-1760-94), Reed, February 16,
1995.

63
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view was approved by the Canadian Court of Appeal.®* Even within
situations of indiscriminate violence, there may be examples of group or
individual risk of serious harm linked to a Convention ground which may
substantiate the persecution claim in order to grant asylum, e.g. ethnic
groups may singled out for attack, human rights activists, journalists,
women and children may be persecuted in order to affect political actors or
military actors to whom they are related, etc. In fact, the entire population
within a country may be subjected to persecution, as long as it is linked to a
Convention Ground- one may find in favor of protection.®® In the absence
of such linkage, humanitarian protection may be given for generalized
violence. As previously mentioned, the 1999 Letter from the Ministry of
Justice on “Opphold pa Humanitart Grunnlag” cites persons fleeing war or
conflict situations in which the lack of security renders return not feasible
as eligible for humanitarian protection.

Recommendation:

e The law and/or commentary to the law should be amended to identify
protection grounds for asylum in conflict situations due to individual
and group risk of serious harm due to a Convention reason (or
humanitarian protection in the event of generalized violence in
pursuit of a non-comparative approach).

e The commentary to the law should support use of a non-comparative
approach which would require assessment of the individual’s risk of
persecution, irrespective of how it measures up to the risk held by
others.

e The commentary to the law should recognize that the existence of
mixed motives is insufficient to deny protection- an applicant may be
targeted for both Convention and non-Convention grounds.

64 Ali, Shaysta-Ameer v. M.C.I. (F.C.A., no. A-772-96), Decary, Stone, Strayer,
January 12 1999, cited in IRB, Interpretation of the Convention Refugee
Definition in the Case Law, Id.

% Sternberg, The Grounds of Refugee Protection in the Context of
International Human Rights and Humanitarian Law 85 (Martinus Nijhoff
2002), citing Sullivan v. MEI



95

e |n addition, the commentary should as recognize persecution by Non-
State Actors as grounds for protection due to the State’s
unwillingness or inability to protect the asylum seeker, persecution by
quasi-state or de facto authorities, or persecution by non-state actors
where the State has collapsed.®*® KRD’ proposed regulations include
recognition that “En person er flyktning uavhenging av om forfglgel-
sen utgar fra landets myndigheter eller andre som myndighetene ikke
gir effektiv beskyttelse mot.”

Areas for improvement within the practice include analysis of non-
state actors as persecutors, e.g. mafia groups, guerrillas, paramilitaries, and
family members as well as what one understands to be a real opportunity
for access to justice, i.e. access to lawyers, independent review of the case
by a tribunal, punishment of offenders, provision of restitution/reparation,
and non-reprisals or other violations of personal security by actors related
to the offender. The incorporation of human rights argumentation and use
of individual analysis instead of standardized approaches may improve the
protection analysis.

% See European Legal Network on Asylum, Research Paper on Non-State
Agents of Persecution (Updated 2000 ECRE) for a review of standards,
theory, and case law.



96

6. Torture or Cruel, Inhuman & Degrading
Treatment

Review of the cases indicated a need for clarification of the protection
principles relevant to cases involving torture or cruel and inhuman
treatment.  Within the theory, torture is generally recognized to be
persecution. It is distinguishable from cruel and inhuman treatment due to
the severity of the pain and suffering inflicted, and the fact that such action
Is intentional or deliberate. The Convention Against Torture, Article 1,
provides the following definition:

“For the purposes of this Convention, the term “torture” means any
act by which severe pain or suffering, whether physical or mental, is
intentionally inflicted on a person for such purposes as obtaining for him or
a third person information or a confession, punishing him for an act he or a
third person has committed or is suspected of committed, or intimidating or
coercing him or a third person or for any reason based on discrimination of
any kind, when such pain or suffering is inflicted by or at the instigation of
or with the consent or acquiescence of a public official or other person
acting in an official capacity. It does not include pain or suffering arising
only from, inherent in or incidental to lawful sanctions”

According to the report of the UN Special Rapporteur on Torture,
torture includes: beatings, whipping, burns, electric shocks, suspension,
suffocation, exposure to excessive light or noise, sexual violence including
rape, administration of drugs in detention, prolonged denial of sleep, food,
water, hygiene, medical assistance.®” Mental torture may be the threat of
being killed or that one’s family will suffer reprisal, witness of other people
being tortured or executed, may be present in the form of omission, such as
denial of food or water. Thus, torture is utilized in order to prompt a
response by the person undergoing the abuse or by a third person, as a
reprisal to a person’s acts or that of a third person, or for coercive ends
bases on an open discriminatory ground. Most importantly, the Convention

®" See Aydin v. Turkey, European Court of Human Rights (25 September
1997), involving a woman who was arbitrarily detained for three days,
raped, beaten and showered with ice water from high pressure jets while
being spun around in a tire. The Court held that this treatment amounted to
torture.
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recognizes that torture may be conducted by a State actor or by a non-state
actor acting with the consent or acquiescence of the State.

According to Article 3:

“1. No State party shall expel, return (“refouler”) or extradite a
person to another State where there are substantial grounds for believing
that he would be in danger of being subjected to torture.

2. For the purposes of determining whether there are such grounds,
the competent authorities shall take into account all relevant considerations
including, where applicable, the existence in the State concerned of a
consistent pattern of gross, flagrant or mass violations of human rights.”

The Committee Against Torture calls for parties submitting claims
for review to address factors relating to the contextual situation in which
such act occurs as well as the presentation of medical evidence to confirm
such torture as well as its ongoing effects, these factors should be taken
into consideration at the national level as well:

1. Whether the State concerned is one in which there is evidence of a
consistent pattern of gross, flagrant or mass violations of human
rights. (It should be noted that existence of such pattern in itself is not
enough to prove personal risk of torture, likewise the absence of such
pattern is not enough to negate personal risk of torture®)

2. Whether the claimant has been tortured or maltreated by or at the
instigation of or with the consent or acquiescence of a public official
or other persons acting in an official capacity in the past? If so, was
this the recent past?

3. Is there medical or other independent evidence to support a claim by
the author that he/she has been tortured or maltreated in the past?
Has the torture had after-effects?

4. Has the situation referred to above changed? Has the internal
situation in respect of human rights altered?

8 Gee Tahir Hussain Khan v. Canada, UN. Committee Against Torture,
Communication No. 15/1994, U.N. Doc. A/50/44 at 46 (1995).
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5. Has the author engaged in political or other activity within or outside
the state concerned which would appear to make him/her particularly
vulnerable to the risk of being placed in danger of torture where
he/she to be expelled, returned or extradited to the State in question?

6. Is there any evidence as to the credibility of the author?

7. Are there factual inconsistencies in the claim of the author? If so, are
they relevant?

In addition to torture, the ECHR, Article 3, prohibits “inhuman or
degrading treatment or punishment”, and the CCPR, Article 7, prohibits
“cruel, inhuman or degrading treatment or punishment” (including
involuntary participation in medical and scientific experimentation). For
analysis of cruel and inhuman treatment- the caseworker should examine
whether the treatment is in accord with public standards of decency and
propriety, whether it is unnecessary because there are adequate alternatives,
and whether it can be applied on a rational basis with ascertainable
standards. Other factors include whether it is applied only to a minority,
whether it is applied arbitrarily, whether it has any value in terms of
reformation, rehabilitation, deterrence or retribution, whether it shocks the
general conscience, or whether it is degrading to human dignity. As with
torture, cruel and inhuman treatment may cause physical and/or mental
suffering, often linked to humiliation endured (beyond that linked to
legitimate punishment) or excessive anguish in anticipation of
punishment.*® The treatment may also appear to be indirect, for example
we may consider the decision of the European Court of Human Rights in
the case of Cicek v. Turkey (5 September 2002) involving a mother whose
sons were disappeared, she herself was deemed to be a victim of violation
Acrticle 3 (cruel and inhuman treatment) because of the uncertainty, doubt,
and apprehension she suffered over 6 years.

Although in general caseworkers correctly identified acts involving
torture, some cases revealed uneven discussion of the scope of torture or
cruel and inhuman treatment, a lack of a systemized approach to weighing
of situations involving gross, flagrant, mass violations of human rights, as
well as a degree of uncertainty regarding the relevance of physical or
psychological evidence of acts when considering the claim.

% See The Tyrer Case, European Court of Human Rights, (15 March 1978) and
the Soering Case, European Court of Human Rights (26 June 1998).
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e With respect to the scope, in Case DC the applicant was both a
member and secretary of the Democratic Unionist party in Sudan and
was arrested and tortured due to his participation in political
demonstration. After his release, he decided to be married. He held a
wedding in which alcohol was provided to guests (as the State abided
by Islamic law, this was prohibited). The police arrived and promptly
arrested him and his guests. He was denied access to court and
whipped 40 times due to having imbibed alcohol at his wedding.
This case is particularly illustrative because it demonstrates how the
State can violate a person’s rite of passage to intimidate and punish
him. The applicant told his wife that he could no longer live in a
country in which people were treated this way. A night which the
applicant expected to provide memories of the celebration of love and
life, was transformed into an evening involving humiliation,
degradation and physical pain. The merger between public and
private expands the impact of abuse. The public decision by UDI
indicated that they did not consider there to be any persecution and
did not make any mention of whether the State’s actions amounted to
cruel, inhuman or degrading treatment, however he was given
humanitarian protection. (Furthermore, it is curious that in the
merknader the caseworker admitted that the applicant’s participation
in demonstrations presented a risk of future persecution).

e Consider also Case DD, involving an applicant from Afghanistan
who was beaten, stabbed with a bayonet, and whipped by the Taliban
for operating a video store. The applicant stated that he feared that he
would be executed. In the public decision, the caseworker stated that
there was no link to religion and that there was no risk of persecution,
although in the merknader the caseworker expressed a lack of
certainty as to whether the case related to political opinion or religion
or whether whipping constituted inhuman treatment, thus he was
granted humanitarian protection. These doubts would have been
clarified via human rights education.

e |In Case HL, the applicant from Congo was detained and tortured due
to his employment with the National Intelligence Agency. UDI
granted humanitarian protection instead of asylum due to the
humanitarian situation in the country and the non-existence of an
internal flight alternative, noting:

“Direktoratet mener sgker ikke har veert utsatt for en systematisk og
individuelt rettet forfglgelse i loven og konvenjonens forstand. Det vises til
at sgkere ble tatt til fange pa det tidspunkt da oppgyene startet i gstilige
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Kongo og at overgrepet saledes fremtrer som en vilkarlig handling fra
opprarsgruppens side. Selv om sgker har veert med i ARN, kan han ikke
sies a ha hatt en sapass fremtrende stilling at han skulle veare spesielt utsatt
for overgrep ved en retur til hjemstadet i dag. Sekers anfgrsel om tortur
mens han ble holdt som fange av RCD, tilsier heller ikke nonen nevnever-
dig risiko for fremtidige overgrep for sgker ved en retur.”

In spite of the claim of past persecution, there is insufficient
discussion of future threat by the Congolese Rally for Democracy (RCD) or
even the State since he was used by the RCD. Furthermore there is no
discussion of the exclusion clause, the cessation clause, or the exception to
the cessation clause.

In contrast, improved reference was evident in the 2003 cases,
consider case FZ involving a man from Congo who risked death row
phenomenon due to his military service under Mobutu (he was given
humanitarian protection based on reference to ECHR) and case FX
involving a man from Ethiopia subjected to torture was given asylum,
referring both to the CAT and CCPR. The reasons for the different
decisions are first: the former case was not considered very credible, but
the latter case was considered highly credible and second: the caseworker
was not able to identify the relevant protection category in the first case but
did so in the latter case. See also Cases GJ and GN involving deserters
from Eritrea who risked “uforholdsmessig straff ved en retur” amounting to
cruel and inhuman treatment due to the danger of life imprisonment (also
given humanitarian protection)

With respect to contextual assessment of human rights violations, the
more widespread such events appeared the more likely they were cited in
cases as evidence of “criminal acts” or generalized, non-specific violence
which would not be recognized as formulating grounds for provision of
asylum. Thus it appears to have the opposite effect than what the
Committee Against Torture intends. (This was discussed previously in the
section on non-state actors and armed conflicts.)

As pertaining evidence, in Case DE, the applicant from Congo
claimed to have been hung by the arms for three weeks in the sun, UDI
does not call for medical assessment to confirm torture. His parents were
killed by persons linked to the “opprersgruppen” to Kabila. UDI found
contradictions in his testimony, concluded that he was not credible, but
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granted humanitarian protection due to the 15 month rule.® A medical
assessment may have provided sufficient evidence to allow use of “benefit
of the doubt” in order to raise the level of protection. Even in cases where
a medical document is provided confirming a claim of a physical injury
which the applicant states is a result of torture, caseworkers may be
reluctant to rely on such evidence to grant asylum- ““Attesten bridrar
imidlertid ikke til & dokumenterere klagers anfarsler og klagers fysiske
skader gir i seg selv ikke grunnlag for a innvilge asyl eller vern.””"

The Committee Against Torture has confirmed the importance of
exhibiting caution with respect to conducting credibility determinations in
cases involving torture. Asylum seekers who experience post-traumatic
stress disorder may be unable to present evidence in a clear and coherent
manner, furthermore- there may be a time delay in the admission of such
experience.

Recommendation:

e The law should cross-reference the CAT (Arts. 1, 3) and ECHR (Art.
3). The commentary to the law should contain the basic definition of
torture and cruel, inhuman, and degrading treatment and a list of
relevant evidence to substantiate a claim.

e Guidelines should be issued addressing the interpretation of
standards pertaining to torture- cruel and inhuman treatment,
referring to the case law of the Committee Against Torture as well as
the European Court of Human Rights.

" The caseworker should have considered asylum under social group or
imputed political opinion as his parents were killed due to their
participation in rebel groups in Kabila as well as his knowledge as to who
the killers were.

"' The caseworker was not convinced that the applicant was of sufficient

stature to be targeted for persecution because he was a chauffer for the
military. It should be noted that chauffers have a lot of information
regarding people’s whereabouts as well as conversations held while
travelling from one place to another. These aspects are not taken into
consideration.
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e As discussed in the section on evidence, the immigration authorities
should consider employing their own experts to conduct an
evaluation of post-traumatic stress or other evidence of torture, given
the existence of a certain level of distrust among some staff members
as pertaining doctors and psychologists consulted outside the system.

e UNE & UDI should create an overview of their practice with respect
to reference to Post Traumatic Stress Disorder as evidence relevant
to a grant of asylum or humanitarian protection, as well as relevance
for a finding of the exception to the cessation clause in 1 C 5 of the
1951 Convention.
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7. Nexus

One of the grounds for selecting humanitarian protection instead of asylum
Is the failure to establish a nexus between the threat of persecution and a
protection category under the 1951 Convention. The table below shows
how cases which receive humanitarian protection included facts which |
was able to relate to a protection category. The decision to grant
humanitarian protection instead of asylum is most often due to a negative
credibility determination/standard of proof determination/risk assessment,
however at times it is also due to the failure of the caseworker to identify
the relevant protection category. In addition, caseworkers sometimes fail
to identify the existence of more than one relevant category.

Protection Category Asylum Humanitarian
Protection

Political Opinion 45 51

Religion 11 13

Race 10 19

Nationality 8 20

Social Group 39 59

In the following sections, | discuss issues pertaining to the
interpretation of social group and political opinion. Review of the cases
revealed that these are the two categories which have proved most
problematic in terms of understanding by the caseworkers. Several cases at
the UDI level lack reference to which protection category is relevant or
what are the reasons why the applicant does not fall within such category.
Caseworkers may also only refer to the protection ground in the private
merknader, thus the lawyer does not know what was the standard under
analysis. In some cases, asylum is granted without any reference to a
protection category whatsoever.” Such cases do not necessarily indicate

2 CaseY, involving an Iraqi woman who had a child out of wedlock and faces
possible execution by her islamist family. She was abused by her father and
brothers and attempted suicide. UDI determines that internal flight is
inapplicable, and grants asylum after an appeal by NOAS.
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erroneous decision, however the failure to conduct a structured analysis
“delegalizes” the process, rendering an “ad hoc” quality to decisions. In
other cases, caseworkers may not sufficiently discuss the linkage between
different protection categories, and thereby do not complete a cumulative
analysis- as some human rights violations occur due to the person’s race
and others due to his/her political opinion. Separately, they may not
amount to persecution, however when taken together they may meet the
standard. Hence, the pursuit of full evaluation of all the relevant protection
categories may increase asylum recognition rates.

It should be noted that the failure to identify the relevant protection
category (ies) may not only be attributed to lack of sufficient exposure to
theory among caseworkers, but also that of the lawyers representing the
asylum seekers. Lawyers may automatically request UDI to grant
humanitarian protection because they themselves are unaware that their
client may fall within a relevant protection category of the refugee
definition. UDI is unlikely to grant asylum when the lawyer does not
bother to investigate as to whether the client merits such protection under
the definition. Similarly, the NGOs, including NOAS, present letters
which conflate argumentation for protection, without distinguishing the
grounds for either category. Thus, caseworkers are given no guidance as to
which category is most relevant in the individual case.

7.1 Social Group

Social group has been characterized as the category which has been most
adaptable to the changes in forced migration in the recent period, thus it has
been credited with permitting the 1951 Convention to remain relevant
within the changing context of persecution.”” The 1998 Guidelines for
Asylum Criteria identified areas for improvement of protection, however it
remains incomplete. For example, with respect to focusing on the social
group category it writes “osv.” instead of social group in the first section

" Mark R. von Sternberg, The Grounds of Refugee Protection in the Context of
International Human Rights and Humanitarian Law (Martinus Nijhoff
Publishers 2002) for a solid overview of this category.
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and then later only discusses gender persecution under this category. Thus,
the explanation of what constitutes social group, or for that matter any of
the other protection categories is unclear.

The criteria for identifying a social group has varied widely, e.g.:

Requirements of an “common, immutable characteristic” such as
sex/gender, color, language, sexual orientation, kKinship/family, tribal
or clan membership, or past experiences that a member either cannot
change or that is fundamental to the identity or conscience of the
member that he or she should not be required to change it (Matter of
Acosta Case, 19 I. & N. Dec. 211 (BIA 1996) USA)™: “Innate or
unchangeable characteristic” (Canada (Attorney General) v. Ward
(1993) 2 S.C.R. 69, 739 D.L.R. (4™), Canada)

Cohesiveness or homogeneity- this standard is now avoided by courts

A) Voluntary associational relationship (Sanchez-Trujillo v INS, 801
F.2" 1571, 1576 (9" Cir. 1986) It implies a collection of people
closely affiliated with each other, who are actuated by some common
impulse or interest.

B) Voluntary association for reasons fundamental to human dignity
they should not be forced to forsake the association (human rights
activists linked to freedom of thought, trade unions exercising human
rights) or groups associated by a former voluntary status which is
unalterable due to its historical permanence (Canada (Attorney
General) v. Ward (1993) 2 S.C.R. 69, 739 D.L.R. (4™), Canada); or
individuals linked by past associations for which they will be
persecuted irrespective of their current status (Mater of Acosta, Id.)

A. The external perception that the group is distinct in society

B. “A fundamental characteristic in common which serves to

™ For a review of U.S. practice with respect to Social Group, see Siobhan M.
Kelly, “Social Group-Based Asylum Claims Under the Refugee Act of 1980,
68 U. Cin.L.Rev. 895 (Spring 2000); see also T. David Parish, “Membership in
a Particular Social Group under the Refugee Act of 1980: Social Identity and
the Legal Concept of the Refugee”, 92 Colum. L. Rev. 923 (1992). See also
Maryellen Fullerton, A Comparative Look at Refugee Status Based on
Persecution Due to Membership in a Particular Social Group, 26 Cornell
Int’L. J. 505 (1993).
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e distinguish them in the eyes of the persecutor” —

e “a recognizable and discrete” characteristic, such as the poor, civil
servants attributed for implementing a government policy subjecting
them to targeting by terrorists.

e (Gomez v. INS, 947 F.2" 660, 664 (2" Cir. 1991)

Goodwin-Gill calls for merger of internal and external analysis
including voluntary association, involuntary links such as family, shared
past experience, or innate, unalterable characteristics, or perception of
others.” Aleinikoff calls for definition of a social group which addresses
those united by a common characteristic by which they identify themselves
or are identified by government or society.”® Von Sternberg confirms that
there is tremendous evolution in the interpretation of this category, in large
part due to expanded reference to human rights norms, the social group is
in part defined by highlighting a person’s will to exercise a fundamental
human right without discrimination. Thus innovative cases cross reference
specific rights, such as the right to liberty or security of the person,
particular guarantees contained within the CRC and CEDAW, and as well
as general non-discrimination norms. Some cases such as women subject to
domestic abuse, exploitation and imprisonment, female genital mutilation,
or forced marriage are recognized as social group under combined
approaches, e.g. “immutable characteristic + exercise of fundamental
human rights without discrimination” (the latter applicable to persons
facing forced sterilization), children of police targeted by Muslim terror
groups because they are perceived to be anti terrorist (external perception
+ immutable characteristic of the family), employees of a State actor with
knowledge of corruption (combination external perception and immutable
characteristic (their knowledge).” Indeed, UNHCR offers a standard for
determination of social group which permits review of internal or external
factors and has the link to fixed qualities or fundamental human rights:

™ Guy Goodwin-Gill, The Refugee in International Law 47(Clarendon 1996).

® T. Alexander Aleinikoff, “Membership in a Particular Social Group: Analysis

and Proposed Conclusions”, Background Paper for “Track Two” of the
Global Consultations, (UNHCR 2002).

" Von Sternberg, Id. at 195.
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.. .a group of persons who share a common characteristic other
than their risk of being persecuted, or who are perceived as a group by
society.  The characteristic will often be one which is innate,
unchangeable, or which is otherwise fundamental to identity, conscience or
the exercise of one’s human rights.””®

There is no requirement that the members of the group know each
other or interact with each other, neither is there a requirement that all
members of the group be at risk of persecution.”” One may look at shared
interests, aspirations, values, background, ethnicity, caste, clan culture,
language, education, family background, economic activity, occupational
groups, union activists, or “transgression of social mores”. Caseworkers
should avoid incorrectly assuming that the social group is defined solely by
the fact that is the object of persecution. Further, applicants should not be
expected to demonstrate that every member of the group is at risk of
persecution in order to establish that a social group exists.* Some
caseworkers may be hesitant to recognize a protection category because
they may assume that this itself will establish grounds for asylum, however
the existence of the protection category itself is insufficient- the applicant
must demonstrate the existence of a “well founded fear of persecution”
linked to the protection category. Hence, one must assess the objective,
subjective elements, whether the human rights at risk would amount to
persecution, whether the persecution is linked to the protection category,
and whether the State is able or willing to provide protection to the
applicant (If the persecution itself cannot be linked to a Convention ground,
one must examine whether such protection denial is linked to a Convention
ground.)

The table below show how both women and men falling under social
group may receive humanitarian protection instead of asylum, with women
having a higher chance of being classified in the lower category. As
mentioned previously, the reasons for such determination are often linked

® UNHCR, Guidelines on International Protection: “Membership of a

Particular Social Group” within the Context of Article 1A(2) of the 1951
Convention and/or its 1967 Protocol relating to the Status of Refugees ,
HCR/GIP/02/02 (7 May 2002).

" 1d.

8 Gee Aleinikoff, supra note 76.
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to credibility/standard of proof/risk assessment, however it is also apparent
that in some cases caseworkers may be unsure of how to identify a social
group and establish the nexus to the persecution or may exhibit a bias in
favor of other protection categories.

Social Group Asylum Humanitarian
Protection

Female 18 33

Male 22 28

Within the review of cases the category of social group was not
utilized very often, although exceptions were found. Applicants
traditionally falling within this category, such as university professors,
police, nurses or other medical personnel assisting soldiers, members of
family or particular clans, may be rejected or given only humanitarian
protection instead of asylum in part due to the caseworkers’ or even the
lawyers’ lack of understanding of the relevance of his profession or family
affiliation to the protection ground (other reasons include lack of
credibility, negative risk assessment, etc.):

e Case Z involving an Ethiopian man who worked as a teacher in a
University. He claimed to be a member of the National Patriotic
Front, the teacher’s union, and a group which sought to promote
democracy, equality and peace. He wrote articles and disseminated
information against the government. The government characterized
his group as being a terrorist organization and imprisoned him. A
new teacher’s union was created and the applicant was denied access
to his office. He claimed to have been threatened and beaten by
police. He presented documentation confirming his status as a
researcher. Due to his prior application in Sweden and inconsistencies
in his story, he is deemed to be not credible and rejected. However, of
concern is the failure of the caseworker to identify the social group
category as relevant due to the applicant’s profession.

e Case AA a Bosnian member of the security police in Montenegro
feared that he would be assassinated by Serbian military intelligence.
He claimed to have experienced two attempted assassinations and
was abducted by police eight years ago. The caseworker fails to
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identify social group as a category. He is rejected due the assessment
that there is a lack of risk of persecution (without discussing the
possibility of revenge actions or even referring to the cessation
clauses) and referral to seek protection by the authorities in
Montenegro. Regardless of the issue of risk, this case merited
discussion of social group.

e (Case AB involving a man of Albanian ethnicity who formerly worked
for the Serbian police and was threatened by the Kosovo Liberation
Army (UCK) (his house was shot at, he was tortured in the past, and
his father in law as well as his friends in the police were killed). The
caseworker grants humanitarian protection instead of asylum, and
actually asserts that social group is not applicable even though his
affiliation with the police affects him:

“Direktoratet er kjent med at sgker som falge av sin stilling | politiet
under serbisk styre kan vare | en utsatt situasjon. Dette er likevel ikke et
forhold som kan Kkarakteriseres som forfglgelse | lovens eller
konvensjonens forstand.”

He also characterizes his situation as one not amounting to
persecution. Certainly one may argue there is a real risk of reprisals and
one may identify a social group. In the alternative, one may argue that he
was targeted on account of imputed political opinion.®

e Case AC addresses the plight of the daughter of a Serbian war
criminal who feels threatened by Croatian police and military police.
Her home was searched and she was evicted. She tried to attain
protection from the State but was not assisted due to her relationship
with her father. Furthermore, she is in a mixed marriage and has
resulted in a loss of her house and denial of access to jobs on account
of her ethnicity. She is given humanitarian protection instead of
asylum, due to the caseworker’s assessment of the existence of a risk
of inhuman treatment upon return juxtaposed to a contrary
determination stating that there was insufficient past persecution. The
caseworker should have discussed the social group category or
imputed political opinion (otherwise the caseworker exhibited good
independent reasoning and thorough examination of a variety of
sources of evidence). (However, in Case GM, a Croatian man who
was forced to dig graves upon order by the military and later served

81 See Melencio Legui Lim v. INS, 224 F. 34 929 (9th Cir. 2000.)
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as a witness in the Hague was given asylum, based on political
opinion rather than social group.)

e Case AD involved a member of an anti-corruption unit in Belorussia
who received threats and claimed to have been physically assaulted
by the police resulting in his abandonment of the country. UNE sta-
ted that:

“De forhold som klageren hevder a ha vart utsatt for, har sin bak-
grunn i at klageren under utgvelse av sitt yrke og i en stilling for Innen-
riksministeriet, fremsatte anklager om blant annet korrupsjon foretatt av
hgyere myndighetspersoner. Disse sakenes behandling av klagerens over-
ordnede og de reaksjoner han fikk pa bakgrunn av dette var en fglge av ar-
beidsforholdet, og kommer ikke inn under konvensjonsgrunnene ’rase, reli-
gion, nasjonalitet osv.” De overgrep klageren har beskrevet fra enkeltper-
soner pa grunn av korrupsjonsanklagene, ma betraktes som rene kriminelle
handlinger, som faller utenfor flyktningkonvensjonen art. 1A og gir ikke
rett til asyl.”

One should note that the decision omits the categories social group
and political opinion which are the most relevant to the case, writing
instead osv, and indeed fails to conduct an analysis based on that ground.
He was granted humanitarian protection based on the 15 month rule,

In comparison, the United States Court of Appeals for the Third
Circuit found grounds to consider granting protection to a man who faced
criminal charges fabricated by corrupt government officials in retaliation
for past information and testimony he provided in government
investigations of official corruption in the Ukraine. (Derevianko v. Reno,
Attorney General of the United Satates, 2003 U.S. App. Lexis 1739).

e Case AE concerns a member of a counter-terrorist unit in Sri Lanka
who claimed to fear persecution from both the LTTE as well as the
police (the latter believing that he worked for the LTTE). He claimed
to have been tortured by solidiers, forced to bury bodies, and treated
in a degrading manner (forced to eat dog food and the solidiers’
leftovers). He stated the LTTE did try to recruit him and that they
killed his brother. He gave full details as to the co-prisoners, the
guards, and the conditions in the jail. The caseworker actually
dismisses the facts of the case as having nothing to do with the notion
of persecution or the definition of a refugee, noting in the merknader
“Jeg synes ikke det er naturlig a legge arbeidssted inn under dette
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(sosial gruppe).” He was rejected without discussion of social group,
imputed political opinion, exclusion, or refoulement issues.

Case AF involved the father of a guerrilla in Colombia. His son was
killed, he received threats and his house was shot at.  Although the
applicant’s lawyer correctly points out that the father has been and
will continue to be targeted on account of his son’s membership in
the guerrillas, the UDI caseworker states that he does not fit in any of
the protection categories, has not met the standard of proof regarding
risk of persecution, and questions his credibility. He is granted
humanitarian protection for compassionate grounds by UNE due to
his elderly status and presence of another son in Norway. This case
reveals a classic social group/imputed political opinion scenario and
the decision should have included a discussion of this category.

Case AG addressed a relative of a leader of the Socialist Forces Front
(FFS) in Algeria who claimed to have been threatened by GIA. His
father was executed and the caseworker indicated that he should
receive humanitarian protection, but in the end he was rejected. Had
the analysis addressed the link to the father as providing a social
group/imputed political opinion as well as evidence of risk of future
persecution, he might have received asylum.

Case AH involved the relative of members of the Wadat party (also
of hazara ethnicity) in Afghanistan who was harassed by the Taliban
while his brother was forcibly disappeared. The caseworker did not
discuss social group or imputed political opinion, but did conducted
an analysis of cumulative grounds for protection. He also refered to a
Danish report confirming the disappearances and arrests of hazara
people in the area. Due to doubts regarding credibility, he is granted
humanitarian protection instead of asylum.

Case Al concerned a former member of the intelligence police in
Afghanistan who claimed to have been arrested, persecuted by the
Mujahedin, and fired on account of his religion. The caseworker does
not address his occupation and its link to protection grounds (nor is
there any reference to the exclusion clause). He is given humanitarian
protection.

Case Al involved a nurse who assisted guerrilla soldiers in Colombia
by providing them with medical equipment and care for the wounded.
There is no discussion of social group or imputed political opinion.
She is given humanitarian protection instead of asylum in part due to
doubts regarding credibility.
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Case AK addresses a member of an organization for families of
victims of terrorism in Algeria. He claimed to be persecuted by
Islamists and that his brother was killed by them. The caseworker did
not conduct a social group/imputed political opinion assessment
which would may have called for consideration of provision of
asylum. The UDI caseworker gives the benefit of the doubt when
faced with doubts regarding credibility, but grants only humanitarian
protection by applying the 15 month rule.

Case AL concerned a man whose family was targeted as a result of
clan conflicts. Members of his family were killed. UDI did on
embark on any social group analysis which would highlight
individual or group targeting beyond generalized violence. Indeed
UDI stated that the assassinations amounted to “tilfeldige
Klanstridigheter” deemed to be criminal acts, not persecution. The
applicant was granted humanitarian protection instead of asylum.

One may compare to Matter of H, 21 I&N Dec. 337 (BIA 1996) in

which the Board of Immigration Appeals determined the member of a clan
had been detained, beaten and tortured due to clan membership. See also
Gebremichael v. INS, 10 F.3 28 (1*. Cir. 1993) in which the Court
characterized the family as a social group which resulted in the
imprisonment and torture of a man who assisted his brother to escape after
having been imprisoned due to his religious activities.®> The Court noted
that they targeted him in order to extract information about his brother or to
force him to come forward.

In Case AN, the Nemnda rejects the claim of applicant who was a
journalist who made a documentary film on Serbs who disappeared
and was attacked and threatened by state and non-state actors. The
majority Nemnda conducts only an analysis on race and refers to the
possibility of protection by the local police, but does not conduct a
social group analysis due to his professional activities. The minority
Nemnda disagreed and cited the severity of threats, the problems with
de facto access to justice in Croatia, and problems within the police.

In contrast, in Case AO, the Nemnda grants asylum to a former
member of the Yugoslavian intelligence in Kosovo who received
death threats due to the suspicion that he passed out information to

% Both cases cited in Mark R. Von Sternberg, The Grounds of Refugee
Protection in the Context of International Human Rights and Humanitarian
Law 210-211 (Martinus Nijhoff Publishers 2002).
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the Albanians. The Nemnda majority gave him the benefit of the
doubt and apply the category of political opinion, although | would
argue that social group is perhaps more appropriate given it is
knowledge which subjects him to targeting. Persons targeted due to
their knowledge about illegal activities, such as corruption within the
state, may be categorized under “social group” as their knowledge is
immutable and is linked to their right of freedom of speech.®

The Nemnda reasoning is as follows:

“Flertallet er kommet til at klageren med rette frykter forfalgelse fra
albanske ekstremister, f eks i form av tidligere UCK medlemmer. Denne
forfglgelse har sin arsak i at han, gjennom sitt tidligere arbeidsforhold av
disse vil bli ansett & ha hatt en politisk oppfatning, selv om klager tok dette
arbeidet for & ha inntekter. Hensett til at det fortsatt meldes om drap pa
personer som blir assosiert med det tidligere regimet, legger flertallet til
grunn at myndighetene har vilje til & gi beskyttelse, men at evnen til a gi
beskyttelse ikke kan anses tilstrekkelig™

e Consider also Case FP, involving a Russian soldier who deserted the
Army after he reported the illegal sale of weapons by soldiers to
civilians and was subjected to beatings, threats, detention, and
torture.®* UNE fails to discuss targeting on account of social group
due to his knowledge of illegal activities and does not address past
torture:

’Nemnda har vurdert klagerens anfarsel om forfglgelse pa grunn av
avslgringer om ulovlig vapensalg. Anferselen omfatter forhold som ikke
har tilknytting til noen av konvensjonsgrunnene. Ulovlig vapensalg er et
kriminelt forhold som er straffbart etter russisklovgivning. Det er russiske
myndigheter sitt ansvar a fatte tiltak mot personer som bedriver ulovlige
vapensalg. Vilkarene for & anse klageren som flyktning pa grunn av den
anfgrte forfglgelse er derfor ikke tilstede.”

8 1d. at 196 citing cases from the Canadian Federal Courts, Reynoso v. M.C..

(F.C.T.D., no. IMM-2110-94), 29 January 1996) involvling employees of a
Mexican mayor who will be terrorized because of their knowledge of
corrupt political practices.

8 The applicant’s description of torture was very complete, including a

treatment called the “Afghanistan” in which soldiers to be punished are
dressed in full gear and a gas mask and forced to collect water which has
been sprayed on a floor used to dry clothing (40 degrees centigrade.)
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Some obvious categories, such as human rights activists, writers,

religious activists or journalists are granted asylum:

Case AP involving the editor of a newspaper in Somalia whose office
was attacked by gunmen, and the newspaper was banned due to its
criticism of the Islamic Court. In addition, he claimed to have filmed
militia actions and was arrested and torture. The caseworker gives
him the benefit of the doubt as to the likelihood of events given his
overall credibility. He is granted asylum based on the fact that his
clan cannot help him, revealing a good analysis of the importance of
assessing the role and effectiveness of de facto authorities.

Case U involving a member of a Muslim organization who ran a
printer which issued literature and newspaper. There were 92 official
complaints made against him and he received phone threats. His
documentation was credible and he was given asylum as the
caseworker noted that it was a clear case.

Case AQ addressing a writer who wrote about the conflict in Somalia.
He was jailed by the United Somali Congress (USC)/ Somali
National Alliance (SNA), tortured, and sentenced to death. The
caseworker applies the benefit of the doubt, exhibits excellent
analysis and grants asylum.

Case AR involving a high profile human rights lawyer from Sudan
who wrote articles against the military, held a lecture condemning a
massacre, and accused the authorities of committing serious
violations of human rights. He was also accused of being a member
of Al Moatamar Al Watani, arranging meetings, and protests.
Because he was tortured and arrested ten times, the caseworker said
that this was a case of systematic persecution and granted asylum.

UNE Case AS, asylum is granted to the organizer of an illegal
teacher’s union in Iran. He was interrogated by the Revolutionary
Guard, his house was ransacked and they found illegal literature. In
addition, one of his colleagues was disappeared and his own wife was
whipped and jailed due to his activities. The caseworker applies the
benefit of the doubt in order to grant asylum.

However, even within traditional categories, not all are protected:

Case AT involving an Eritrean reporter on prisons and member of an
opposition group who criticized the regime in public. He claimed to
have been threatened by security personnel and arrested. UDI



115

rejected him curiously arguing that he could not considered to be
within the “spotlight” of the State, that there was no threat of
execution, that threats by themselves do not amount to persecution,
that he would still be under arrest if he really were considered a threat
to the state, and that he lacked sufficient credibility because he kept
his job for the State. Although there are various points of concern in
this case, here | highlight the fact that the caseworker failed to
conduct a social group analysis bases on his professional activities
linked to human rights. By focusing on a supposed lack of high
profile, the caseworker disregards the possibility that his articles on
the prisons would potentially result in targeting by the State.

Case AU, involving a Congolese man who worked for a human rights
organization and was a member of the political opposition. He was
not recognized as a refugee (although granted humanitarian
protection) in spite of the fact that the police invaded his home, his
wife was kidnapped his daughter was raped, and he was attacked.
The caseworker states that “sgkerens anferte aktiviteter er ikke av et
slikt omfang eller en slik karakter at det kan begrunne asyl i konven-
sjonens og lovens forstand.” The caseworker also cited the fact that
he used his own passport as evidence of the lack of a threat of
persecution, thus contradicting the normal bias against use of false
papers. Instead of humanitarian protection, the applicant should have
received asylum utilizing social group and political opinion
protection categories.

One interesting case (UNE Case AV) involved a Kurdish applicant
whose father was killed and brothers arrested on account of his
refusal to pay fees to the lIragi government for use of his own
farmland. The applicant fears that he will be killed due to his status
as an heir to the property and son of a former member of the
opposition (his father was considered to sympathize with the Baath
party, thus he feared persecution from the Kurds as well). UDI
determined that he did not engage in sufficient political activity to
merit protection. The discussion does not explore the property
ownership issue sufficiently as a basis for a claim based on “social
group”. This case was rejected at all levels. Had the caseworker
completed a combined social group and imputed political opinion
analysis as well as a more thorough analysis of the relevant human
rights, it may have received protection.

Case FO involved a journalist who is an ethnic Serb from East
Slovenia who made a documentary film on Serbs who disappeared as
well as the existence of mass graves filled with Serbs. He was
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attacked by a Croat and was threatened that he would be killed and
his house and car bombed. His cat was killed and he was investigated
by the police. UDI rejects, arguing that he should seek protection
from the national police. At the UNE level, the Nemnda identifies
race as the only relevant protection category and thus ignores the
social group category which is actually the cause of his targeting.
The Nemnda majority rejects the case, reiterating that he should seek
state protection and finds a lack of an objective basis for fear of
persecution given its determination of a lack of reports regarding
assassination of journalists. The Nemnda minority disagrees due to
the severity of the threats, problems with real access to justice, the
existence of far-right tendencies within the police.

Regarding women forced to marry against their will or subject to

genital mutilation, sterilization, they are defined as social group due to their
wish exercise a fundamental human right:

In Case AW, the applicant was a woman from Somalia (former
widow) who married a man from another clan against her family’s
will. She was beaten and forced to marry a relative of her late
husband. Although both the caseworker and supervisor consider the
social group in the end they opted to give humanitarian protection
instead of asylum without explaining why they opted for the lower
level of protection.

Cases AX & AY involving a man and a woman from Pakistan. He
was imprisoned for having married the woman against her family’s
will. The woman’s father wanted to force her into a marriage with
another man. Her father was an influential man related to the Saudi
royal family. He sent her to Saudi Arabia and the man was
threatened that his sister would be raped should he report the matter
to the police. The High Court issued a decision which recognized
their right to marry and they became famous. Her father filed a
formal complaint accusing her of infidelity and she was placed in
house arrest. They were given asylum, thereby providing an
important precedent regarding persecution by non-state actors, social
group, and de facto infringements on access to justice. However,
what sets this case apart from others involving infringement on the
right to marry or inverse right not to marry, is that it is a high profile
case which received media attention and included a decision from the
High Court. Most cases will not have any attention by the media and
will rarely result in an action by the courts to protect the victims, e.qg.
in a case from the Sudan a woman asserted that she would be married
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against her will, UDI rejected noting that this was not enough to
constitute a finding of persecution.

e UNE Case BB, the applicant refused to participate in an arranged
marriage, she went to Norway and married a man, then divorced. The
Nemnda identifies the social group and cites the 1998 Guidelines,
however opts for humanitarian protection, noting:

“Nemnda vil vise til at arrangerte ekteskap er meget utbredt i de flest
muslimske land, herunder i Kosovo, og kan omfatte bade kvinner og menn.
Nemnda mener man bgr vaere varsom med a la en sa utbredt kultur gi
grunnlag for flyktningestatus og rett til asyl etter utlendingsloven para. 17”

The Nemnda then considered the standard for granting humanitarian
protection under 15 (1)(2): "Nemnda mener at klagerens frykt for at
familien ikke vil ha kontakt med henne og at hun ikke vil ha noe nettverk
ved en retur klart ikke faller inn under denne bestemmelsen.” Finally, it
considered protection for compassionate grounds, noting concern for
recognition of a ground for humanitarian protection which would be
applicable to many asylum seekers or recipients of collective protection
(and it is here that the influence of immigration concerns is most clear, as
well as the application of a type of “jante loven”:

"Det er dette som generelt omtales som oppholdstillatelse pa
humanitert grunnlag. Her ma det foretas en bred og konkret
helhetsvurdering hvor en rekke forskjellige typer av velferdsgrunner vil
kunne vaere relevante. Det er ikke slik at det ma foreligge et avgjerende
moment i en sak. Tillatelse kan ogsa gis der man etter en samlet vurdering
av flere momenter i den aktuelle saken finner at vilkarene er oppfylt.
Hensyn som taler for innvilgelse ma veies mot de som taler mot, bla.
innvandringspolitiske hensyn. Det er et prinsipp om at like saker skal
behandles likt, og det er ikke meningen at forhold som vil gjere seg
gjeldende for alle eller svaert mange asylsgkere, eller for flertallet av de
som har hatt opphold med kollektiv beskyttelse, i seg selv skal fare til
opphold etter utlendingsloven para 8 (2).”

She received protection based on her vulnerability in the event of
return:

“Spgrsmalet for nemnda er om det foreligger omstendigheter som
skiller klagerens sak fra hva som ma forventes a vere situasjonen for et
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starre antall av de kosovoalbanere som har hatt kollektiv beskyttelse i Nor-
ge, og om disse omstendighetene i tilfelle tilsier at klageren bgr innvilges
opphold.” Nemnda finnes det sannsynlig at hun ved retur vil sta uten et
nettverk i form av slektninger/venner som kan bista henne. Hun er ogsa
kommet i en vanskelig situasjon i forhold til mannen hun skulle gifte seg
med. . . Nemnda har lagt vekt pa at klageren ma anses som spesielt sarbar
ved en retur.”

e UNE Case BC, protection for compassionate grounds is granted to a
woman who escaped forced marriage in Somalia. UDI declared that
“det at hun gnsker & unnga et tvangsekteskap ikke danner grunnlag
for asyl.” UNE found her credible but noted:

“Klageren vil komme i en sveert vanskelig situasjon ved retur til
hjemlandet. Situasjonen i Somaliland anses ikke a vere slik at det generelt
er utilradelig a returnere til omradet. Unge, enslige kvinner vil kunne fa det
vanskelig, men dette har likevel ikke veert tilstrekkelig til & anse retur som
utilradelig. Det er imidlertid pa det rene at klantilhgrighet er sveert viktig i
Somalia generelt, ogsa i Somaliland. Klageren er pa denne maten i en
spesiell situasjon, idet hun vil bli utstgtt av sin egen klan. Hun vil derfor
sta utenfor klanens beskyttelse nar det gjelder sikkerhetsmessige forhold.
Dessuten vil hun mgte diskriminering og trakassering fra sin egen klan
fordi hun har brutt en avtale som var inngatt mellom to klaner. Hennes
sikkerhetsmessige situasjon vil derfor veere sveert usikker. | og med at hun
vil bli utstgtt fra sing egen klan vil hun ogsa fa en vanskelig sosial
situasjon. Mulighetene til jobb, tilgang til helsevesen m.v. er knyttet til
klantilhgrigheten, og hun vil vere blant de svakeste i samfunnet pa alle
mater.”

UNE grants humanitarian protection, although the same analysis
could have been applied to grant asylum. This decision indicated a lack of
cumulative analysis- and asserted that there was no risk of death or
inhuman treatment.

e UNE Case AZ, the applicant was a Russian woman who was stalked
by an oberst and beat her up in her home. Although she sought
protection from the State, this was to no avail. She fears that she will
be killed upon return. UDI rejected stating that the events amounted
to criminal acts not persecution. At the UNE level, there is concern
that she is likely to have problems with the police, but the conclusion
Is that she should seek an internal flight alternative. UNE goes so far
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as to admit that the police are capable of tracking her down in the
IFA, but decides that this is not likely to happen. In the merknader,
there is consideration of a social group category, and recognition of
torture at home, but in the end the conclusion is that this is a mere
private problem in spite of the fact that the offender is an officer of
the State. Protection on compassionate grounds is granted instead of
asylum, which is defined as requiring reference to the security
situation at home, the woman’s special situation upon return, internal
displacement, health concerns, interests of the child, etc. This
decision is worrisome because of the failure of the immigration
authorities to carry through the social group analysis as well as the
downplay of the lack of access to justice and the fact that the
persecutor is well-connected to the State’s security apparatus.
Furthermore, what is deemed to be criteria for protection for
compassionate grounds could also have been construed to form
relevant factors for a grant of legal protection.

Case BA, the caseworker correctly identifies social group and gender
persecution in a case involving a Pakistani woman who was forcibly
married to her cousin and severely abused (including rape). She
experienced a miscarriage from the abuse. Her husband tried to set
both her and her daughter on fire. However, the caseworker states
that she is unsure how to fit the case into the guideline criteria, noting
a letter on sexual violence from statsraden which she deems to be “I
strid med UDI praxis.” Nevertheless, asylum is granted as she is
found to be credible and has links to Norway.

UNE Case BD, the applicant was a man from Yugoslavia who
worked as an informant for the Serbs and claimed to fear reprisals
from the Albanians and also stated that his status as a homosexual left
him at risk. He was rejected by UDI on the grounds that there was no
risk of persecution. However, at the UNE level he received
humanitarian protection for compassionate grounds in part due to his
homosexuality, in spite of the fact that the Nemnda minority called
for asylum due to the fact that homosexuality was penalized in the
law. The majority argued that the provision was unlikely to be
enforced. Here we witness a division regarding the perception that
persecution may be established by the existence of a law which
infringes on a human right on its face alone due to the fundamental
nature of the right, the disproportionality of the standard, its
discriminatory language, or the lack of an overriding State interest
(public order, health, etc.) versus the consideration that there has to
be an actual risk of enforcement of the law. This difference of opinion
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recently resulted in clashes in the courts as well as in meetings
between UDI and UNE, as the former espouses a protection view in
favor of upholding a risk of persecution based on the existence of
such law, whereas the latter promotes the view that actual practice
was required to consider the law evidence of a risk of persecution.

e (Case BE, the applicant had been raped and tortured by the police, as
her father had worked for Mobutu. UDI stated:

“Det vises til at ovennevnte anfarsler vedrgrende hendelsen hvor
sgker ble voldtatt og mishandlet ikke kan danne grunnlag for asyl, da
hendelsen fremstar som en vilkarlig kriminell handling og ikke som en
handling rettet mot sgkeren som ledd i en forfglgelse i lovens og
konvensjonens forstand. Nar det gjelder sgkerens anfarsler om frykt for
overgrep fordi hennes far var militeer under Mobutu, vises det til at det ikke
er gitt opplysninger som tilsier at faren var profilert i en slik grad at
sgkeren har en velbegrunnet frykt for forfglgelse grunnet dette.”

She was granted humanitarian protection, but the case could likely
have been considered for asylum either under social group or imputed
political opinion.

e Case BF, involving a woman whose husband supported rebel groups
in Congo, thus she was arbitrarily detained and repeatedly raped, UDI
grants humanitarian protection instead of asylum, noting:

“Konvensjonen legger opp til en fremtidsvurdering av om sgkeren
ved retur til hjemlandet vil bli utsatt for slike reaksjoner fra myndighetenes
eller andres side. Direktoratet mener at sgkers anfersler ikke danne
grunnlag for asyl da frykten for overgrep ikke relaterer seg til noen av
forfalgelsegrunnene i loven og konvensjonen. Sgkerens frykt for overgrep
er begrunnet utefra at hennes ektefelle har blitt beskyldt for a ha sluttet seg
til rebellene i hjemlandet. Direktoratet har merket seg at sgkeren forteller
at hun har blitt utsatt for flere voldteker mens hun satt i forvaring. Ifelge
vurderinger er disse forholdene imidlertid ikke av en slik art at de kan anses
som forfglgelse i lovens og konvensjonens forstand.”

In the merknader, the caseworker states:

’Jeg mener at sgkers anfarsler ikke kan danne grunnlag for asyl
(heller ikke kjannsrelatert forfglgelse) Sekers frykt for overgrep relaterer
seg ikke til noen av grunnene i konvensjonen.”
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There is no understanding of imputed political opinion, social group,
gender persecution, or past persecution as evidence of risk of future
persecution.

e Case BG, a Kurdish woman from Irag who received death threats
from the Islamist movement and denied wearing traditional garb was
denied protection Her sister was arrested and she was characterized as
working for female emancipation and Christianity. Her father was
killed on account of his activities on behalf of the Kurds and his
criticism of Hussein.  Although she submitted medical reports
confirming psychological and physical problems, and an arrest order,
UDI found her to lack credibility due to insufficient details.
Furthermore she was considered to lack sufficient objective
information to confirm her allegations, and she was faulted for not
having sought state protection. At the UNE level she was rejected
placing the onus of taking responsibility for changing the level of risk
of persecution on the applicant herself:

’Nemnda anser det sannsynlig at klager, ved en fortsatt vestlig ”’livs-
stil”” som bryter med muslimsk skikk, kan risikere & provosere muslimer
med pafalgende verbal trakkassering. Nemnda kan heller ikke se bort fra
at klager kan bli utsatt for nye trusler av strafferettslig karakter. Nemnda
finner at disse omstendigheter ikke er mer alvorlige enn det som er pareg-
nelig for alle som frembyr et religigst eller kulturelt omstridt levesett.”

In part this decision appears to be based on a bias against non-state
actor abuse, UNE characterizes the acts as criminal acts, noting: “tilfeldige
kriminelle forhold faller utenfor det anvendelseomradet
flyktningekonvensjon er ment & omfatte. ” UNE goes further to state:

“. . .to verbale trusler etter praksis ikke etter sin art eller sitt omfang
er forhold som faller inn under definisjonen ’forfglgelse’. Selv en arresta-
sjon eller kortvarig fengselstraff faller etter praksis i utgangspunktet uten-
for begrepet *forfalgelse’.”

UNE determines that the situation at present had sufficiently changed
to enable the State to offer her protection. It states that it cannot confirm
the validity of the arrest order she submitted and doubts its authenticity,
thus instead of giving the benefit of the doubt it or finding some way to
verify the authenticity of the document, it issues a rejection.
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e In contrast, in Case BH, the caseworker cites religion as the relevant
category and grants asylum to a man from Afghanistan involved in an
extramarital relationship (she became pregnant and they risked
death), thereby identifying him as a victim in like manner to women
involved in such affairs- this was a very good example of equal
protection as applicable to men. The caseworker gives him the benefit
of the doubt regarding credibility.

e Further, in Case BI, asylum is given to a victim of gender persecution
from Pakistan who married against her family’s wishes and risked
honour Killing. Her mother threatened her in the newspaper. The
caseworker particularly made note of the lack of access to justice,
citing both statistics and reports, and rejected the viability of an
internal flight alternative. (This case included an excellent analysis,
particularly by the Norwegian Embassy in Pakistan.)

e (Case BJ involved a woman whose father was a judge who was
removed from his post and imprisoned by the Taliban. The applicant
herself was a member of the communist party and worked as a
teacher for a women’s organization. She was forcibly married to a
member of the Taliban who abused her. After her husband was killed
she risked being forcibly married to her brother in law. She was
considered to be credible and the caseworker conducted a very good
social group analysis and granted asylum.

Recommendation:

e The commentary to the law should include the UNHCR standards for
social group assessment, including the existence of a common
characteristic which may be internal or external, innate,
unchangeable, or which is fundamental to identity, or conscience or
the exercise of one’s human rights. The commentary may highlight
examples such as occupation, sexual orientation, voluntary
association, family, tribe, “transgressor of social mores™, etc.
KRD’s proposed regulations contain a definition which refers to a
common characteristic (innate, unchangeable or so fundamental to
one’s dignity that it should not be forced to change) or the external
perception of membership in a group: “Medlemskap | en spesiell
sosial gruppe inkluderer personer som har noen felles karaktertrekk,
eller som blir oppfattet som en gruppe av samfunnet. De felles karak-
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tertrekkene vil ofte vaere medfadte, uforanderlige, eller for gvrige sa
grunnleggende for deres menneskeverd at de ikke bgr forlanges end-
ret...”

e As pertaining women, new gender guidelines are needed- this is
discussed in full within the Gender Paper.

7.2 Political Opinion

The protection ground which is most often utilised by UDI and UNE is
“political opinion”. At times it appears that this is considered to be the
primary focus of asylum, as if the other categories are not always
considered to be of equal status. Review of the cases confirms the
criticisms presented by Einarsen, NOAS, and Mellomkirkelig Rad
regarding the immigration authorities’ emphasis on political grounds of
persecution. Thus, another reason why humanitarian protection is given
more than asylum is that the implementation of the protection categories
contained within the 1951 Convention appears to be partial- political
opinion is favored over other categories, it is misinterpreted to apply
mostly to political activity, when applied it is demonstrates an elitist bias as
political leaders are identified as meriting protection as opposed to non-
leaders, and finally, caseworkers disregard imputed political opinion,

The table below shows that cases which included facts relating to
identification of political opinion did not always receive asylum, indeed
more often they received humanitarian protection. Although most cases are
given humanitarian protection because of a negative standard of
proof/credibility/risk assessment, other cases revealed that the caseworker
failed to identify the relevant protection category. Furthermore, the
statistics demonstrate that women are more likely than men to receive
humanitarian protection instead of asylum in spite of facts revealing the
relevance of the political opinion category.

Political Opinion Asylum Humanitarian
Protection
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Female

25

37

Male

30

33

7.2.1 Political Opinion v. Political Activity

The interpretation of this category appears to rather stringent as more often
the caseworkers required political activity rather than political opinion,
consider the UDI concept paper: “Sgkeren har heller ikke * utvist politisk
aktivitet av en slik art eller i et slik omfang at det kan gi grunn til & frykte
forfglgelse* veert politisk aktiv.” This is reiterated by UNE:

e (Case HI involving an ethnic Kurd from Irak (member of Hizbi

Risgari party) who was detained for two years and tortured in a
Turkish prison. UNE notes a type of standard of proof with respect to
recognition of political opinion, conflating the risk of persecution
with the identification of the protection category: “Nar det gjelder
‘politisk oppfatning” mener nemnda at klageren ut fra det som fore-
ligger av opplysninger ikke har sannsynliggjort at han har utavet poli-
tisk virksomehet i en slik grad at han pa grunn av slik aktivitet har
gunn til a frykte forfelgelse.” However, UNE finds him to be
targeted by Islamicists and states that there is not Internal Flight
Alternative, hence he is granted asylum.

Several decisions directly point to the lack of political engagement as

grounds for non-recognition of asylum:

e (Case HH involving a Sudanese man whose, father and brother were

jailed on account of their membership in the communist party. The
applicant himself was tortured by security agents but both UDI and
UNE rejcect noting “Klageren har selv ikke vaert medlem av noen
politisk organisajon or har ikke utavet noen form for politisk aktivitet.
Han har imidlertid sympatisert med partiet.” His arbitrary detention
and interorrogation is linked to his family’s activities and therefore
deemed not to be directed at him.

One may compare with Case GF involving a female journalist from
Croatia who exposed military involvement in extortion and suffered
inter alia, intervention of her home and rape. She was given asylum
due to her open political activities and its clear link to the ensuing
persecution.
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It should be noted that some caseworkers reveal a solid
understanding of the cultural component of political opinion:

e Case BX involving an artist from Irag whose exhibits addressed
women and independence, as well as the Halabja catastrophe
involving a chemical disaster, resulting in persecution by Islamists.
He experienced threats and the launching of a grenade into his yard.
He was later arrested, imprisoned, and placed in isolation. He feared
execution upon return. The caseworker considered IFA but discarded
it due to the assessment that State agents could find him. He was
given the benefit of the doubt and granted asylum.

7.2.2 The Spotlight

There appears to be a requirement that the applicant have a high profile, be
in the state’s “spotlight” (sekelys) to merit protection, in spite of the fact
that the 1951 Convention makes no such distinction:

e UNE Case BL involving a Kurdish man from Iran who was a member
of the communist party which was active in guerrilla warfare. He and
his colleagues were arrested in 1998. His friends were tortured. Once
abroad, he wrote articles abroad that criticized the Iranian authorities.
The UNE Nemnda states that his articles may provoke a reaction
from the government upon return, but that it may not amount to
persecution. It grants humanitarian protection, noting that he lacks a
high-profile to merit asylum but that:

“Nemnda mener det er usikkert hvile reaksjoner myndighetene vil
kunne iverksette overfor klager ved en eventuell retur, pa grunn av hans
politiske aktivitet 1 og utenfor Iran. Denne usikkerheten tilsier at klager
har et behov for beskyttelse mot a bli returnert til hjemlandet.”

Thus, the Nemnda does not apply the benefit of the doubt, is reluctant
to set a precedent involving sur place actions, and focuses excessively on a
high profile criteria relating to political involvement which bears no
bearing to a context in which the persecution is extended to those at lower
levels as well (note the experience of his colleagues.)

e Consider also UNE Case BK, involved a Kurdish man from lrag who
was active in the Hizbi Rizgari Kordistani party. He sat in a Turkish
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prison for two years and was tortured. UDI rejected, in spite of the
fact that the lawyer asserted that his client was in the “spotlight” of
the State. UNE provided the following standard applicable to
establishing the nexus between political opinion and persecution
which relies on a certain level of engagement:

“Nar det gjelder ‘politisk oppfatning’ mener nemnda at klageren ut
fra det som foreligger av opplysninger ikke har sannsynliggjort at han har
utevet politisk virksomhet i en slike grad at han pa grunn av slik aktivitet
har grunn til a frykte forfalgelse.”

However the majority of the Nemnda states that he is in danger of
persecution by Islamists and has no internal flight alternative, thus it grants
asylum. The minority Nemnda disagrees, believing there to be an IFA
option and that at most he should be given humanitarian protection on
compassionate grounds due to his health problems as a result of past
torture. The minority’s perspective runs counter to basic protection
principles related to political opinion and the role of past persecution in
relation to future risk as well as an exception to the Cessation Clause.

e (Case Gl involving a man who formed part of the G 13, responsible
for the Berlin Manifesto calling for democratic reforms in Eritrea, he
was considered to have a high profile which subjected him to a risk of
arbitrary detention and exhibited a high degree of credibility, thus he
was given asylum.

e In Case BM the applicant supported the Al-Dawa party in Iraq and
was accused of distributing pamphlets. He was accused of helping
Iran, tortured, and sentenced to life imprisonment. In 1991 he
received an amnesty, but was arrested again in 1995-97. He fears that
he will be killed upon return. The caseworker exhibits a good
analysis by giving him the benefit of the doubt, although noting that
he should be considered “in the spotlight”, and considers that the
government believes him to be politically active in spite of the fact
that he is not. He is given asylum.

e In Case GE, involving a man from Ethiopia who was subject to
torture, arbitrary detention, and invasion of privacy because of his
involvement with the TPLF and REST, is given asylum based on the
view that “Sgkers posisjon som tidligere TPLF kadre og medlem av
REST tilsier etter min mening at han vil veere mye mer interessant for
myndighetene enn en vanlig student som deltok i demonstrajonene.”
Furthermore, he is considered highly credible. In contrast in Case
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GK involving a man who claimed to support the G 13 which called
for democratic reforms in Eritrea, he was given humanitarian
protection instead of asylum given that he was not in the spotlight.
However, he was considered credible and he had experienced an
invasion of privacy and feared loss of life.

e (Case GQ involving a female writer who addressed women’s rights in
Iran, resulting in arbitrary detention and violations of her right to
association, freedom of opinion, and security of the person, resulting
in a grant of asylum, in part due to her high credibility. See also Case
GR involving a human rights lawyer from Sudan who wrote articles
criticizing the government and received asylum.

Thus, the focus on the “spotlight” promotes an elitist approach to
protection which runs contrary to the principles of non-discrimination and
equal protection of the law. Einarsen has commented that the tendency to
focus on the applicant’s ability to prove a higher level of risk of persecution
as opposed to other persons in the spotlight often results in a downgrading
of protection to “sterke menneskelig hensyn”. Indeed he claims that most
“grey zone” receive similar downgrading to humanitarian protection for
compassionate grounds.®* Reference to the “sgkelys” approach is derived
from Fisknes’ analysis of the law:

“Vedkommende ma befinne seg i myndighetenes sgkelys pa grunn av
sin aktivitet. En beskjeden politisk aktivitet, som for eksempel deltakelse i
noen fa demonstrasjoner, vil som regel ikke vaere nok til & sannsynliggjere
at det er grunn til a frykte forfglgelse rettet mot denne bestemte personen
ved en eventuell retur. Unnlatelse av & mete til ordinzr ferstegangstjen-
teste eller repetisjonsgvelse gir normalt heller ikke grunnlag verken for
asyl eller opphold pa humanitert grunnlag. Opphold pa humaniteert
grunnlag blir imidlertid innremmet i noen tilfeller der militeernekte-
re/desertarer risikere strenge straffer.”®

% Einarsen, Flyktningers Rettstilling i Norge, 58 (Fagbokforlaget 1997). See

also Terje Einaresen, Retten til Vern som Flyktning 409-412 (Cicero 2000)
where he criticizes use of the “spotlight” perspective as increasing the risk of
engaging in an analysis which runs counter to the Convention.

% Eli Fisknes, Utlendingsloven Kommentarutgaven, 180 (Universitetsforlaget

1994).
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This statement is phrased in order to emphasize the modes of
exclusion from protection, instead of highlight categories of inclusion. In
order to be complete, there should be discussion of instances in which
participation in protests result in a risk of persecution. As was evident in
the cases examined from Belorussia involving participants in marches
protesting the government, the tendency was to deny asylum or
humanitarian protection based precisely on the notion that such civic action
is unlikely to result in persecution. Given that some of the claims asserted
incidences of arrest, detention, threats, assaults, etc., it is important to
explain that participation in protests may indeed result in persecution by
State or non-State actors, thus examination of the facts and confirmation by
other sources, such as human rights reports, may assist the caseworker in
granting asylum or humanitarian protection where needed. UNE relies on
internal country reports to conduct risk assessments, hence it is important
that these reports by given to the lawyer so he or she may verify whether
the risk assessment is correct as pertaining the individual case.

e In UNE Case BO, the applicant was a member of a political
opposition group in Belorussia who distributed information,
organized strikes, and participated in demonstrations. She claimed to
be the leader of a local branch of the party and was repeatedly
arrested, beaten, and sentenced to five years imprisonment. UDI
rejected the claim, noting that she did not have a high enough position
in the party to ground the asylum claim, stating in addition “Sgkeren
har ikke utvist politisk aktivitet av en slik art eller omfang at det kan
gi grunn til & frykte forfalgelse”. The Nemnda majority concluded
that only high members of parties were persecuted, and in any case
her incarceration would be of a short duration. The minority
disagreed, stating that there was a risk of persecution. The Nemnda
considered the grant of humanitarian protection, noting: “Innvilgelse
av oppholdstillatelse etter denne bestemmelsen kan skje hvor riski-
koen for a bli forfulgt ved retur anses som sa liten at vilkar for asyl
ikke er oppfylt, men hvor det likevel gjer seg gjeldende noe tvil”,
thus demonstrating how tvilsaker are more likely to be given humani-
tarian protection rather than asylum. The discussion categorizes
issues relevant to the grant of asylum as being only relevant to
humanitarian protection issues:

“Selv om Nemnda ikke har funnet at vilkarene for asyl er oppfylt kan
det etter nemndas oppfatning vere en viss fare for at hun vil bli utsatt for
forfalgelse ved retur. Det vises i denne sammenheng til at klageren har
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veert aktiv i forbindelse med informasjon om demokratiske rettigheter og i
kampen for disse, og at hun positivt har fatt med seg sine venner og familie
I demonstrasjoner og andre markeringer. Det kan ut fra de forklaringer
som er gitt synes som om de reaksjonene hun har blitt utsatt for i hjemlan-
det har blitt noe forsterket etter hvert. Det er usikkerhet omkring den poli-
tiske utviklingen i Hviterussland, og opposisjonell aktivitet blir overvaket.
Etter nemndas oppfatning ma det legges til grunn at klagerens virksomhet
er kjent av myndighetene i hennes by. Forholdene omkring det forestaende
valget gjar situasjonen enda mer usikker. Det er pa denne bakgrunn en ri-
siko for at myndighetene retter sgkelyst mot klager dersom hun returnerer
og at hun vil kunne bli utsatt for forfglgelse.”

’Etter nemndas oppfatning er det pa denne bakgrunn rom for tvil nar
det gjelder om klageren vil bli utsatt for forfalgelse ved retur til Hviteruss-
land, og nemnda har kommet til at klageren ma innvilges oppholdstillatelse
etter utlendingsloven 15 (1)(1) jf 8 (2), utlendningsforskrift 21”’.

**This is a benefit of the doubt case which should have been given asylum
but wound up as humanitarian protection.

e UNE Case BP, involving a female applicant from Belorussia who
also led a union, participated and led meetings, strikes, distributed
pamphlets, and was beaten for her participation in a march. UNE
stated that the violence was random, not individually targeted. There
Is no discussion of targeting of the collectivity-based on her political
opinion/social group.

7.2.3 Imputed Political Opinion
Another issue is a low level of recognition of imputed political opinion:

e In Case BQ, the applicant from Eritrea was held in arbitrary detention
for one year because her father left the police and joined the freedom
fighters group ELF. Her lawyer asserts that she herself handed out
brochures and disseminated information about ELF. UDI stated that:
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“Direktoratet mener at sgkeren i hjemlandet ikke har veert utsatt for
reaksjoner fra myndighetenes side som kan karakteriseres som forfaglgelse
I lovens og konvensjonens forstand. Sgkers anfgrsel om at hennes familie er
etterlyst pa grunn av hennes fars aktivitet danner ikke grunnlag for asyl.”

This case showed a dearth of understanding of the seriousness of the
arbitrary detention or of the notion of imputed political opinion. The
caseworker criticizes her lack of detail regarding her imprisonment and is
of the opinion the State is probably unaware of her political opinion given
that she has not orally voiced them (thus ignoring the wider aspect of
expression via distribution of information). Thus, the cases reveal
contradictory practices with respect to imputed political opinion.

e (Case BN, the applicant’s father was an Iman who worked with the Al
Dawa party in Irag and opposed the regime. Although the applicant
himself was never politically active, he was jailed twice. One arrest
was a result of events relating to his mother’s illness. The doctor
never came to help her, and the father ran to the streets screaming for
help. The police came, searched the house and found islamist books.
The applicant was accused of working for the counter party. He was
detained for seven years, abused, and forced to sit in isolation for one
year. He suffers from post-traumatic stress disorder. The UDI
caseworker presented a very good analysis of imputed political
activity. Although there were gaps in the story, the caseworker lowers
the burden of proof and gives the benefit of the doubt in order to
grant asylum.

e One may compare case FW, involving the woman from Ethiopia who
was repeatedly raped from 1994-2001 on account of her father’s link
to the OLD, she is given asylum due to recognition of the severity of
the persecution and the existence of imputed political opinion. This
is granted only after the supervisor corrects the caseworker’s false
perception that the applicant’s own lack of political activity is a
guarantee of safety from persecution.

e In Case BR, a Kurdish applicant is granted humanitarian protection
but denied asylum, due to the fact that the caseworkers do not
consider her to have been politically active. The applicant’s husband
was a member of the political opposition (Hizb al-Moraade al Iraqi
and the Iragi National Congress INC) who was arrested, and she was
forced to distribute pamphlets for the organization. Her husband was
arrested, a member of the party was executed, and the security police
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were looking for her. She fears execution upon return. The decision
indicates an incomplete analysis:

“Direktoratet mener at sgkeren ikke i tilstrekkelig grad har sannsyn-
liggjort at hun ved retur til hjemlandet star | fare for & bli utsatt for reak-
sjoner som kan karakteriseres som forfglgelse | lovens og konvensjonens
forstand.

Direktoratet viser til at sgkerens politiske aktivitet og posisjon har
etter det opplyste ikke veert av en slik karakter som skulle tilsi at hun var av
spesiell interesse for irakiske myndigheter.

Utlendingsdirektoratet har i sin vurdering lagt vekt pa at sgkeren
ikke har veert politisk aktiv eller utvist handlinger som kan karakteriseres
som regimekritiske i forhold til irakiske myndigheter.”

She should have been considered under the political opinion category
due to her husband’s affiliation and its imputability to her as well as her
own actions which are classic examples of expression a political opinion.
The analysis was incomplete. One may compare with cases from the
United States, e.g. Rios & Rios v. Ashcroft, Attorney General, 287 F.3"
895 (2002) in which a Guatemalan woman and her son were persecuted on
account of the husband and brother’s affiliation with the military and
counter-guerilla activities. Mr. Rios was abducted and killed by guerrillas.
Ms. Rios was kidnapped, arbitrarily detained, cut her tendons in her hand,
and threatened via phone after her release. Her son escaped an attempted
kidnapping. The Court highlighted the standard of showing by direct or
circumstantial evidence that the applicants held or that their persecutors
believed that they held a political opinion and they were persecuted on
account of such.?” It cited its precedence confirming that “persecution on
account of anti-guerilla sympathies, statements, and activities amounts to
persecution on account of political opinion, Meza-Manay v. INS, 139 F. 3"

8 The Court also noted that it has held a finding of persecution to be on
account of political opinion where there appears to be no other logical
reason for the persecution at issue. Ernesto Navas, 217 F. 3rd 646, 657 (9th.
Cir 2000). Where police beat and threaten the spouse of a known dissident, it
is logical, in the absence of evidence pointing to another motive, to conclude
that they did so because of the spouse’s presumed guilt by association. In
the eyes of those who persecute the spouse of a political activist, the
activist’s political sins are, by derivation, the spouse’s.
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759, 764 (9™ Cir. 1998) the Shining Path persecuted the applicant because
they imputed to her the political opinions of her husband who was involved
with the Peruvian Police Force’s counter-insurgency movement- “(E)ven if
Meza-Manay held no personal political beliefs against the Shining Path,
she was still eligible for asylum because of the Shining Path’s persecution
of her based on imputed political opinion.” (The abuses included
attempted kidnapping, bomb attacks, phone threats, and abduction and
assassination of a relative)®® In the Rios & Rios cases it held that the
applicants were “perceived to be . . . political opponents” by the guerrillas,
and were the intended “targets” of the guerillas’ violent acts. The Court
further held that the INS failed to sufficiently rebut the presumption in
favor of a finding of a threat of future persecution due to lack of changed
country conditions.

e In Case BS, involving a Kurd from lIraq, the caseworkers fail to
address the imputability of the applicant’s brother’s political
commentaries against the PKK which were published in the
newspaper. The PKK searched his home to find his brother, threw
rocks at the house, cut off the electricity, and fastened explosives onto
the wall, and sent a bomb package to the house (both bombs were
detonated by PUK). They abused his family, hurt him so badly that
he was hospitalised, and ran him over with a car. UDI provides
humanitarian protection instead of asylum, noting doubts about
credibility, the view that the acts are criminal in nature not
persecutory, and the perspective that PUK is capable of providing
protection, thus indicating no risk of harm:

“Direktoratet mener at sgkeren ikke i tilstrekkeglig grad har sann-
synliggjort at han ved retur til sitt hjemland star i fare for & bli utsatt for
reaksjoner som kan karakteriseres som forfglgelse I lovens og konvensjo-
nens forstand. Sgkeren har ikke utvist politisk aktivitet av en slik art eller i
en slikt omfang at det kan gi grunn til a frykte forfaglgelse.

% See also Ventura v. INS, 264 F 3td 1150 (9t Cir. 2001) finding persecution on
account of political opinion where guerrillas sent threatening letters because
they believed him to have anti-guerilla sympathies and attacked and killed
his relatives because of such sympathies. See also Del Carmen Molina v.
INS, 170 F. 3rd 1247 (9th Cir.1999) finding persecution on account of political
opinion where the guerilla sent threatening notes and killed relatives
military affiliations.
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Direktoratet har videre vurdert sgkerens opplysninger om at han skal

har blitt sjgrt ned av PKK-tilhengere pa motorsykkel. Direktoratet mener
at dette kan karakteriseres som en kriminell handling som bgr anmeldes til
myndighetene i omradet, og at dette forhold ikke kan regnes som forfglgel-
se i lovens og konvensjonens forstand. | dette tilfellet legger direktoratets
ogsa til grunn at PUK har evne og vilje til a gi sekeren beskyttelse™

Because he is a single, unaccompanied minor with two brothers in

Norway, he is given humanitarian protection. However, this case should
have had a more thorough discussion of imputed political opinion and
social group.

In Case BT, the applicant was from Sudan. Her husband was
disappeared on account of his political activities; although she
claimed to have been arrested, whipped, and raped the supervisor
recommended humanitarian protection rather than asylum due to her
low level of credibility.

In contrast see Case GS involving a man from Belorussia who was
subject to arbitrary detention, persecutory prosecution, and violation
of security of the person due to the imputability of his mother’s
political activities. He was given asylum.

In Case AK the applicant’s brother was killed by Islamists in Algeria.
He became a member of an organization representing family
members of victims of terrorism. Instead of recognizing persecution
due to political opinion or social group, the caseworker states that
there is no political activity. However he indicates concern that the
State cannot fulfil its protection. The caseworker has doubts
regarding credibility but states that they are not material;, hence he
gives the benefit of the doubt and grants humanitarian protection
according to the 15 month rule instead of asylum.

In Case AH, the applicant from Afghanistan (member of the hazara
people) was not recognized as a potential victim of persecution due to
imputed political opinion in spite of his father and brother’s
membership in the Wadat party which resulted in his brother’s
disappearance. The caseworker refers to a Danish report which
confirms forced disappearances and arrests of hazara people in his
area. He is given humanitarian protection instead of asylum, in part
this may be due to doubts regarding credibility on account of
contradictions in his testimony.



134

In Case BW, the caseworker grants a minor, orphaned applicant
humanitarian protection based on compassionate grounds, thereby
revealing use of moral principles in order to expand protection.
However, the same applicant could have been considered for asylum
under the social group and/or political protection categories due to
her father’s sympathy for a political opposition group (OLF) in
Ethiopia. The caseworker did not complete such an analysis, thus the
applicant received the lower protection category. Strangely, the
caseworker states that asylum cannot be given because she lacks a
caretaker, this would appear to be in contradiction of article 22 of the
Convention on the Rights to the Child which guarantees the right of
all children seeking refugee status whether or not they are
accompanied by adults to receive protection and assistance in the
enjoyment of rights according to the convention and other human
rights/humanitarian instruments.

In contrast in Case GC, involving a man from Iran who was evicted
from his house on account of his family’s political involvement, the
caseworker invokes the 1998 guidelines and lowers the burden of
proof in order to grant asylum based on threat of persecution based on
“imputed political opinion.”

Other issues include gender analysis (which is addressed in full in the

Gender paper), however, | include references here in order to provide a
holistic overview of protection issues:

In Case CC, an Algerian woman who refused to abide by Islamic
customs regarding dress, makeup, and divorce was attacked and
received death threats. She stopped working as a result of the threats.
UDI determined that “Videre bemerkes at selv om hun har forklart at
hun har fatt drapstrusler, har hun ikke blitt utsatt for overgrep som
kan karateriseres som forfelgelse i lovens og konvensjonens forstand
hverken fra myndighetene eller fra fundamentalistene.”  The
caseworker does not conduct a cumulative analysis and rejects
consideration of the treatment she underwent as a result of her
divorced status and Western style dress to amount to persecution.
Although she has depression this is not considered as evidence of past
persecution. There was no discussion of the political and social
impact of her choices, nor was there sufficient analysis of non-state
actor persecution and lack of remedy. The lawyer alleged that she
was active in favor of women’s movement, but this was set aside due
to lack of detail and late filing. Although the supervisor advises the
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caseworker to check the UNHCR Gender Guidelines, the caseworker
grants only humanitarian protection instead of asylum.

In Cases CD & CE, the female applicants feared persecution by the
Sri Lankan State and society because they made food for the LTTE.
Although UDI granted them humanitarian protection (the first due to
her links to Norway and psychiatric problems, the second due to her
status as a single, unaccompanied minor without caretakers in Sri
Lanka), their actions fit under the political category and indicate that
they could have received asylum. These cases involved interventions
of the home, violation of physical integrity, and evidence of
psychological trauma. In the latter case, the caseworker actually
states that the applicant is not politically active, demonstrating a
narrow interpretation of political opinion. This issue is not gender
specific, as males can also participate in indirect actions linked to
political opinion, see Case GP involving an Iranian man who
delivered publications, food and medicine for the Komala movement-
he was given humanitarian protection instead of asylum. These
decisions correspond to the standardized statement contained in
UDI’s concept paper for Sri Lanka:

“Det vises til at sri-lankiske myndigheter er kjent med at

befolkningen i LTTE-kontrollerte omrader frivillig eller tvunget i stor grad
har bistar LTTE med matlaging, pleie av sarede, graving av skyttergraver
samt annet arbeid. En slik bistand til LTTE har ikke medfart reaksjoner fra
myndighetenes side som kan karakteriseres som forfglgelse i loven og
flyktningkonvensjonens forstand.”

In Case CF, the wife of a Tamil Ealam Liberation Organization
(TELO) member in Sri Lanka feared persecution by the LTTE, she
could have been given asylum under the notion of “imputed political
opinion” or “social group”, however such analysis was not completed
and she received humanitarian protection due to her psychiatric
problems instead of asylum, in part due to doubts regarding
credibility/likelinood of events. The caseworker did not take the
psychologist’s evaluation sufficiently into account and made a
negative inference due to her having crossed the LTTE territory, the
assumption being that if she really was at risk of persecution she
would never have crossed. The applicant said that she had no choice
but to cross the area

Similarly, in Case CG, the Congolese applicant claimed to be raped
(along with her grandmother who eventually died of internal injuries
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after a second rape) by a Tutsi on account of her Hutu ethnicity and
her father’s political activity on behalf of the Hutus. The caseworker
fails to discussed imputed political opinion, whether the act may be
construed as evidence of future risk of persecution, or the possible
application of the exception to the cessation clause. He grants
humanitarian protection but denies asylum, noting the possibility of
internal flight alternative to a Hutu controlled area:

“Sgkers anfgrsel om at hun er utsatt for overgrep fra tutsi grupper,

danner ikke grunnlag for asyl. Det vises til at dette kan anses for & vare en
individuelt rettet forfalgelse av sgker. Sgkers frykt for a bli et tilfeldig
offer for stridhetene i den nordgstilige delen av hjemlandet, faller utenfor
forfglgelsesbegrepet i konvensjonen.”

In Case FN, the applicant was forcibly evicted from her home and
arrested while her father was killed because he supported the LTTE.
UNE rejected, noting there was no risk of persecution, but this case
would have merited a fuller discussion of imputed political opinion.

In Case CH, the applicant participated in demonstrations calling for
re-opening of schools in Afghanistan, she was beaten, whipped, and
harassed. She was also a member of the communist party. In spite of
her political opinions and actions, as well as the punishment endured
for such, the caseworker deemed that she did not have a high enough
position to be targeted and that participation in protests in itself was
not enough to meet the standard for protection. This decision
revealed little understanding of the notion of political opinion and in
particular reflects an elitist bias which particularly affects women
who rarely hold “top posts” in political leadership in Afghanistan.

In other cases, applicants are given humanitarian protection instead

of asylum in spite of identification of a relevant protection category:

Case CI involving a Sudanese woman involved in Christian
missionary work who claimed to have a video exposing criminal acts
of the authorities (potential combination of religion and political
opinion categories). She claimed to have been arrested, raped, and
abused. The police raided her house and found alcohol and the video
exposing the State’s involvement in slave trade. The caseworker had
doubts regarding her credibility because she contradicted herself and
decided that her punishment was more due to the presence of alcohol
in her house rather than her religious-political activities (thus
downplaying the issue of the arbitrary and excessive nature of the
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punishment itself). The analysis appears superficial regarding both
the persecution standard and the protection categories. She received
humanitarian protection according to the 15 month rule.

Recommendation:

It is advisable to commentary to the law which include criteria for
analysis of imputed political opinion, there is no requirement that the
applicant actually hold such opinion, only that he or she is perceived
to hold such opinion, nor is there a requirement that the applicant
should have manifested the opinion in public.

Furthermore, the commentary should specifically refer to Article 19
of the CCPR in order to understand the scope of political opinion in
both a passive and active sense (the latter espouse cultural elements
of speech as well as option for transnational communication, this is
Important given the instances in which carriers of messages are
subject to persecution as well as persons engaging in artistic
expression):

“1l. Everyone shall have the right to hold opinions without

interference.

2. Everyone shall have the right to freedom of expression; this right

shall include freedom to seek, receive and impart information and ideas of
all kinds, regardless of frontiers, either orally, in writing or in print, in the
form of art, or through any other media of his choice.

3. The exercise of the rights provided for in paragraph 2 of this article

carries with it special duties and responsibilities. It may therefore be
subject to certain restrictions, but these shall only be such as are provided
by law and are necessary:

(a) For respect of the rights or reputations of others:

(b) For the protection of national security or of public order (ordre
public), or of public health or morals.”
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e One may draw also a link to the rights of assembly and association,
given that expression of political opinions and demands are often
presented collectively via demonstrations which may result in
prosecution or persecution by the State or Non-State actors.

Article 21 of the CCPR:

The right of peaceful assembly shall be recognized. No restrictions
may be placed on the exercise of this right other than those imposed in
conformity with the law and which are necessary in a democratic society in
the interests of national security or public safety, public order, the
protection of public health or morals or the protection of the rights and
freedoms of others.

Article 22 of the CCPR:

“1. Everyone shall have the right to freedom of association with
others, including the right to form and join trade unions for the protection
of his interests.

2. No restrictions may be placed on the exercise of this right other
than those which are prescribed by law and which are necessary in a
democratic society in the interests of national security of public safety,
public order (ordre public), the protection of public health or morals or the
protection of the rights and freedoms of others. This article shall not
prevent the imposition of lawful restrictions on members of the armed force
and of the police in their exercise of this right.”

KRD’s proposed regulations offer the following definition of
political opinion: “Politisk oppfatning inkluderer meningsfrihet og
ytringsfrihet om ethvert samfunnsforhold som kan bergrer stats apparatet
og myndighetenenes politikk. Det er ikke et krav om utvist aktivitet.
Forsgk pa a hindre en person i a ha eller gi uttrykk for en slik oppfatning,
og retten til & vaere ngytral, er omfattet.

Note: The existence of a protection category in itself is not sufficient
to establish grounds of asylum, the harm must serious, there must be
sufficient risk of such harm and the state of origin must be deemed to be
unable or unwilling to protect the applicant from such harm. This is linked
to the “well-founded fear” aspect.
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7.3 Race, Nationality & Religion

Persecution for reasons of race and/or nationality was prevalent in cases
from the Balkans, Russia, as well as Africa, in general there did not appear
to be a problem recognizing the categories, however these protection
categories were not used as often as political opinion. In part this may be
due to confusion regarding the definition of the category (e.g. does race
include ethnicity?), preference for political category when race or
nationality issues are converged with political opinions, or reluctance to
recognize ethnic violence/conflict as persecution linked to a protection
ground, instead labelling these actions as criminal acts. With respect to the
debate regarding replacement of the “race” category with “ethnic origin”,
e.g. in keeping with the Estonian Law on Refugees and the Slovak
Republic’s Act on Asylum, this may not be necessary if we amend the
commentary to the law or guidelines in order to link the category
specifically to Article 1 of the Convention on the Elimination of All Forms
of Racial Discrimination:

“In this Convention, the term *“racial discrimination” shall mean any
distinction, exclusion, restriction or preference based on race, colour,
descent, or national or ethnic origin which has the purpose or effect of
nullifying or impairing the recognition, enjoyment or exercise, on an equal
footing, of human rights and fundamental freedoms in the political,
economic, social, cultural or any other field of public life.”

This expands our interpretation of race to include ethnicity and
directly calls for a holistic analysis of human rights, including civil and
political as well as socio-economic rights. In the cases, the assessment of
the acts of discrimination rarely were deemed to meet the threshold
amounting to persecution (see section 8 on persecution). Reference to the
CERD may assist caseworkers to incorporate such holistic approaches.
However, KRD’s proposed regulations replace race with ethnicity.

With respect to the second factor regarding converged protection
categories, in many African countries undergoing conflicts involving
access to power and control over resources, political parties are often
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affiliated with tribes. Similarly in Latin America, indigenous people may
be subject to repression by other ethnic groups which control both power
and property, thus parties or organizations may be linked to such ethnic
identities. As pertaining the policies regarding ethnic violence see section
8.1 and section 6.1 on social group (Cases AK, AL, CZ, and DA).
Caseworkers should avoid selection of one category for analysis when
multiple categories are valid, by conducting an analysis under both race
and political opinion, it may be possible to identify the elements necessary
to satisfy the definition in the 1951 Convention.

With respect to nationality, there may be a misperception that
nationality is equal to citizenships. In theory, the notion of nationality
within refugee law applies to identities linked to language, culture,
tradition- a combination of external and internal factors. One may also
refer to CCPR, Atrticle 27:

“In those States in which ethnic, religious or linguistic minorities
exist, persons belonging to such minorities shall not be denied the right, in
community with the other members of their group, to enjoy their own
culture, to profess and practise their own religion, or to use their own
language.”

As pertaining religion, CCPR sets forth a standard regarding beliefs
Article 18:

“1. Everyone shall have the right to freedom of thought, conscience
and religion. This right shall include freedom to have or to adopt a religion
or belief of his choice, and freedom either individually or in community
with others and in public or private, to manifest his religion or belief in
worship, observance, practice and teaching.

2. No one shall be subject to coercion which would impair his
freedom to have or to adopt a religion or belief of his choice.

3. Freedom to manifest one’s religion or beliefs ma be subject only to
such limitations as are prescribed by law and are necessary to protect
public safety, order, health or morals or the fundamental rights and
freedoms of others.”

The caseworkers indicated some concern that they feared their
practice may be discriminatory with respect to persons who converted to a
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religion as opposed to persons who maintained a religious identity held by
their family, the former less likely to attain protection as opposed to the
later, while other caseworkers asserted that this was most often due to
credibility issues. We were not given sufficient cases to explore this issue
and recommend that this topic be addressed in a separate study at a later
time.

Recommendation:

e The law should be amended to include a cross-reference to the CERD
when addressing race (alternatively race may be replaced with
“ethnicity””), the UN Declaration on Minority Rights and the CCPR
art. 27 when addressing either nationality or race and CCPR Article
18 when addressing religion. Furthermore, caseworkers should be
reminded that many cases may involve cross-over analysis of various
protection categories.®

% See James Hathaway, The Law of Refugee Status, 141 (Butterworths 1991)
“The possibility of overlap between race and other enumerated factors such
as religion, nationality, and membership of a particular social group is thus
clear, but presents no real problem since claims may be based on one or a
combination of forms of civil or political disfranchisment.” See also UNHCR
Handbook on Procedures and Criteria for Determining Refugee Status
under the 1951 Convention and the 1967 Protocol relating to the Status of
Refugees (Geneva 1992) paras. 66-67:

“In order to be considered a refugee, a person must show well-founded fear
of persecution for one of the reasons stated above (race, religion, nationality,
membership of a particular social group or political opinion). It is
immaterial whether the persecution arises from any single one of these
reasons or from a combination of two or more of them. Often, the applicant
himself may not be aware of the reasons for the persecution feared. It is not,
however, his duty to analyze his cases to such an extent as to identify the
reasons in detail.

It is for the examiner, when investigating the facts of the case, to ascertain
the reason or reasons for the persecution feared and to decide whether the
definition in the 1951 Convention is met in this respect. It is evident that the
reasons for persecution under these various headings will frequently
overlap. Usually there will be more than one element combined in one
persons, e.g. a political opponent who belongs to a religious or national
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KRD’s proposed regulations adopt “etnisk opprinnelse” instead of race,
and define it as including “avstamning, hudfarge og nasjonal opprinelse”,
religion is identified as including “tanke-samvittighets-og religionsfrihet,
og omfatter frihet til & skifte religion eller tro, og frihet til enten alene eller
sammen med andre, offentlig eller privat a gi uttrykk for eller unnlate a gi
uttrykk for sin religion.”, nationality is noted to include “statsborgerskap,
eller mangel pa dette, og etniske, sprakelige og kulturelle minoriteter”. It
should be noted that many groups which are repressed are actually majority
groups under domination by ethnic minorities. Thus recognition of
“inverse minorities” based on power should be made.

7.3.1 Conscientious Objectors

One of the most fascinating issues | came across when reviewing the cases
was that of conscientious objectors and draft evaders. This issue falls
under political opinion, race, religion, etc. depending on the facts. The
grounds for conscientious objection is linked to the right of freedom of
conscience, contained in Article 18 of the ICCPR and Article 9 of the
ECHR. Both the UN General Assembly and the Commission Human
Rights have issued resolutions calling for recognition of asylum to
conscientious objectors in accordance with the 1951 Convention.*
However, within the cases examined, these types of cases never received
asylum, and this appears to be due to a lack of understanding of the
relevant criteria for analysis. With respect to conscientious objectors and
draft evaders, the Fisknes analysis fails to point out the cases in which such
persons would be entitled to protection, for example cases in which the
draft is discriminatory, e.g. minorities are selected to perform dangerous
duties, where the war in itself is considered illegal in the eyes of the
community, where the applicant has a good faith conviction derived from
his beliefs, most often linked to religious identity. Furthermore, should the
punishment for non-performance truly be excessive, it may amount to

group, or both, and the combination of such reasons in his person may be
relevant in evaluating his well-founded fear.”

% UN General Assembly Resolution 22/165 and UN Commission on Human

Rights Resolution 1998/77.
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persecution meriting asylum, not only humanitarian protection. Review of
the UDI & UNE cases reveals that the focus is on the proportionality of the
level of punishment, although the reasoning does not always correspond to
the claims by asylum seekers regarding the State’s or guerillas’ use of
forced labour, placement in battalions sent to the front for high risk-duty,
arbitrary detention, physical abuse, and conditions amounting to cruel and
inhuman treatment in prisons, see for example cases from Eritrea &
Russia.** One may consider the standard answer contained in the concept

paper:

“Direktoratet har merket seg sekerens ansfgrsler om at han ikke
gnsker a avtjene militertjenesten. Utlendingsdirektoratet vil bemerke at
unndragelse fra militertjeneste ikke er et forhold som i seg selv tilsier
forfalgelse. Det vises til at unndragelse av obligatorisk militeertjeneste er
straffesanksjonert i det fleste land, deriblant ogsa Norge. Direktoratet har
heller ingen opplysninger om at en slik handling vil gi grunnlag for
reaksjoner som kan karakteriseres som forfglgelse.”

One may also consider the Algerian concept paper which
characterizes the Algerian conflict as not being condemned by the
international community and rejects the possibility that soldiers will be
required to participate in military actions which involve gross abuse of
human rights (in spite of human rights reports to the contrary).

The Russian concept paper states that punishment for refusal to
participate in the military will not result in an unreasonably long detention.

®' On Eritrea see Amnesty International, “Malta: The government should
suspend deportations of Eritreans.” EUR/33/001/2002 available at:
http:/ /www.amnesty.org. The report documents forced conscription, no
right to conscientious objection, and the use of arbitrary detention, torture,
and forced labour. On Russia, see UNE case FM discussed further).

In comparison see Lukwago v. Ashcroft, 2003 U.S. App. LEXIS 9328 (3¢ Cir.
May 14 2003) involving an Ugandan minor who was captured by the Lord’s
Resistance Army and forcibly conscripted by them, he underwent physical
and psychological abuse, was forced to kill his friend, watch the murder of
his parents, view the mutilation of civilians as the killings of two children
who unsuccessfully tried to escape the camps- the Court notes that the
threat of death amounted to disproportionately severe punishment for
refusal to serve. Unfortunately the Court states that it is unable to find a
nexus to a Convention ground.
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Although it admits that the Russian prison conditions have been criticized
(indeed human rights agencies have stated that the conditions may amount
to cruel and inhuman treatment), it deems this insufficient to found an
asylum claim. This is reiterated by UNE:

“Russiske fengsler er kritikkverdige, men risiko for fengsling etter
desertering er etter UNR’s praksis ikke grl. for asyl eller ot. hum. selv om
UNE ser det som sannsynlig at sgkeren kan bli straffet.”

e In Case FN, involving a conscientious objector who is himself of
Chechen descent and whose own house was burned down. He
emphasized his opposition to a war which he considered to be unjust
and inhumane: “Det er ikke krig, men slakt. Russerne praver a drepe
flest mulige tsjetsjenere. Bade kvinner og barn.” UNE rejects utilizing
reasoning which prompts concern due to the failure to pursue
cumulative analysis or full discussion of the lack of access to justice
at the national level. It dismisses allegations of past and future
violations due to ethnic discrimination as being insufficient to merit
protection, in spite of its recognition of both the reality of ethnic
discrimination and the lack of access to justice:

“Klageren har anfert at han frykter for sitt liv i fengslet, fordi han er
etnisk tsjetsjener. | likhet med forholdene utenfor fengslet, er nemnda kjent
med at etniske tsjetsjener blir utsatt for trakassering og til dels
diskriminering i Russland. Dette er imidlertid ikke forhold som etter alvor
og omfang kommer inn under flyktningekonvensjon. Det forhold at
klagerens mor opplevde at hennes hus ble satt fyr pa, er a anse som
kriminelle forhold underlagt russisk straffelovgivning og kan ikke knyttes
til noen av forfglgelsesgrunnene i konvensjons art. 1 A. Klageren henvises
til a ta forholdet opp med de rette instans i hjemlandet. Nemnda er kjent
med at politi- og rettsvesenet i klagerens hjemland til dels er preget av
ressursmangler, og i none tilfeller korrupsjon og at det derfor kan vere
vanskelig & fa bistand i enkeltsaker. Det legges likevel til grunn at
hjemlandets myndigheter har tilstrekkelig evne og vilje to bista landets
borgere i forbindelse med straffebare handlinger. Det foreligger folgelig
ikke tilstrekkelig holdepunkter for at klageren ved retur til hjemlandet
risikerer reaksjoner fra myndighetene eller andre som kan karakteriseres
som forfglgelse i flyktningkonvensjonens og utlendingslovens forstand.”

Regarding draftees wishing to avoid being sent to Chechnya, the UDI
paper notes that the likelihood is small given the assumption that the army
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utilizes contract soldiers who volunteer, or draftees from the region near
Chechnya. There is no analysis of the legitimacy of the armed conflict or
the ongoing gross violations of human rights and humanitarian law which
have been documented by human rights organizations as well the press.*
On the contrary, the paper notes that the Russian authorities can send
soldiers and officers to conflict areas without violating international human
rights.

e One poignant UNE decision involving a Russian conscientious
objector (Case FQ) discussed the complexity of assessing this issue,
especially regarding the need for the Norwegian government to
present one voice with respect to assessing a country situation:

“Det internasjonale samfunn-herunder Norge har gitt uttrykk for be-
kymring for menneskerretighetessituasjonen | Tsjetsjenia, og for de over-
grep sivilbefolkningen utsettes for fra begge sider | konflikten. Det inter-
nasjonale samfunn har imidlertid ikke gatt til det skritt & fordomme den
russiske militeere aksjonen i Tsjetsjenia, verken under den fgrste konflikten
fra 1994-96, eller under den siste konflikten etter 1999. . . Heller ikke nors-
ke myndigheter ved storting, regjering og utenriksmyndighetene har for-
semt konflikten som i strid med grunnleggende menneskerettigher.”

In the merknader, the caseworker further notes: “Etter sekretariats
skjgnn bgr utlendingsmyndihetenes da vere varsomme med & vurdere den
generelle situasjonen annerledes enn norske myndigheter for gvrig.” The
applicant was rejected.

One may consider a review of the Canadian practice which notes “. . .
where military actions violate international standards, the claimant might
be forced into association with wrongdoing” and thus constitutes a serious
harm amounting to persecution.”® It further highlight the possibility that

% See Human Rights Watch, Human Rights Situation in Chechnya, Briefing

Paper to the 59t Session of the UN Commission on Human Rights (7 April
2003) available at http:/ /hrw.org/backgrounder/eca/chechnya/. See also
the website for the International Humanitarian Law Research Initiative:
http:/ /www.ihlresearch.org.

% Canadian Immigration and Refugee Board, Interpretation of the Convention

Refugee Definition in the Case Law (IRB 31 December 1999) citing
Zolfagharkhani v. Canada (Minister of Employment and Immigration (1993)
3 F.C 540 (C.A.) at 555.
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conscription activities which are extra-legal lack legitimacy under
traditional perceptions of the exercise of state authority, and calls for
review of the actual practice regarding deserters and conscientious
objectors as opposed the de jure penalties. Furthermore, it notes that
although a claimant may not have a strong conviction for refusing to serve,
his refusal may be interpreted by the State at indicating a political
opinion.*

Many UNE decisions in this regard repeat the reasoning used in UDI
and add that the State lacks the capacity to follow up desertion cases and
often issues fines instead of detention as punishment:

e (Case FM involving a Russian deserter and claimed persecution by the
Federal Security Service. He stated that he deserted because he did
not want to kill people. He claimed that his brother deserted and
received five years in jail, and that both were attacked in 2002. UDI
was concerned about his credibility due to his use of a false identity,
but the lawyer explained that the applicant was afraid that the
Norwegian police would send the information to the Russian police (a
reasonable fear). The lawyer notes that the threat of an “extrajudicial”
punishment for desertion is real and would be a violation of Article 3
of the ECHR. Neither UDI nor UNE address this issue directly,

The Croatian concept paper also refuses recognition of grounds for
asylum based on conscientious objection, noting that the authorities are
believed to be combating harassment of ethnic Serbs who serve in the
Croatian army.

In general, claims involving conscientious objectors and draft
evaders are treated as manifestly unfounded, thus the UNE Secretariat
tends to uphold UDI’s decisions. Some UNE cases on this topic revealed
consideration of several (sometimes all) of the relevant factors:

e UNE Case BY involving a Jehovah’s Witness from Armenia who
was jailed for two months due to his refusal to participate in the
military. He was physically abused, then transferred to a military
camp where he worked for two years. Afterwards he was called for
military service once again, thus he migrated. He claimed that if he
were to be sent back he would be jailed for three years and forced to

% Ahani, Roozbeh v. MCI (F.C.T.D:, no. IMM-4985-93), MacKay, 4 January
1995 at 5 cited in IRB Id.
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serve in the military, as there is no alternative form of service
available. Furthermore, he asserted discriminatory treatment
regarding punishment of Jehovah’s witnesses. UDI found the story to
be unreliable, as there appeared to be no military activity in the area
he cited (this proved to be incorrect according to UNE), that he
demonstrated little military knowledge, that the form of contact was
unusual (via telephone), and that it was unlikely that he would receive
excessive punishment. UNE stated that even if he were jailed for
three years, “kan en slik dom ikke anses som en straff av et slikt alvor
og omfang at den er a anse som forfalgelse i lovens og konvensjonens
forstand.” The Nemnda majority grants humanitarian protection for
compassionate grounds due to the risk that he would be treated in a
discriminatory manner due to his religion upon imprisonment. This
analysis would ground a grant of asylum as well, but here it is used to
grant non-legal protection. The minority questions the credibility of
the applicant and states that the applicant could avoid imprisonment
via fines, this is a strange reasoning as if the authorities seem to
support corrupt tactics as legitimate mechanisms for protection
against human rights abuses.

e In Case GO involved a deserter from Congo who claimed to have left
because he did not want to kill people. He was recognized as a
refugee by UNHCR, he is given humanitarian protection due to the
inability of the caseworker to identify a protection category (as well
as possible concern for exclusion clause issues, given that he
recruited members of a military force which engaged in killings).
The applicant has two children in Norway whose mother is HIV
positive, given their eventual dependency on him as sole caretaker he
IS given protection but not asylum

e Case CA involved an ethnic Albania who deserted his military
service in the Macedonian army and was given a two year jail
sentence as a result. However, UNE rejects given the existence of an
amnesty law which would apply to his case. Similar action is taken in
Case CB involving an ethnic Albanian from Yugoslavia who also
avoided military service due to the existence of a similar amnesty
law.

Other issues included women who feared that they would be utilized
as sexual slaves upon drafting into the army:

e (Case HA involving a woman from Eritrea who did not report for
military service due to her fear of being subjected to systematic rape
as well as reasons of conscience. UNE states that there are no reports
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available on rape in the military (indeed this is a topic which is
difficult for NGOs to gain access to informants for preparation of
reports) and that her religion does not counter participation in the
military, thus she is rejected.

Of concern is that the link to slavery or cruel and inhuman treatment
is rarely drawn, hence cases which call for consideration of jus cogens
rights linked to asylum are not addressed fully.

e In contrast see Case GW involving a man from Congo who was
forcibly recruited into the military and subjected to rape, cruel and
inhuman treatment, and arbitrary detention on account of his political
opinion (one may also add social group) and he was given asylum.
(The analysis included an exclusion assessment and was very
thorough.)

It should be noted that there is lesser reference to international
condemnation of military actions, in spite of references by lawyers, see
Case FM in which the lawyer claims that the war in Chechnya has been
condemned by the West as “sardeles grusom krig”.

Recommendation:

Cases involving conscientious objectors and military deserters should be
given full, individual analysis given their complex nature. They should not
be considered prima facie manifestly unfounded or subject to standardized
answers.

Caseworkers are to be instructed in the relevance of conducting a
systematized analysis of violations of jus ad bellum (legitimacy,
extensiveness and scope of action), jus i bello (war crimes, see Geneva
Conventions and Protocols) and other criminal activity such as trafficking,
extortion, etc. occurring in war, non-discrimination norms relevant to
recruitment, the existence of reasons relating to conscience or religion,
standards pertaining to excessive punishment- proportionality, likelihood
of implementation, discriminatory application, arbitrary detention or
detention in conditions amounting to cruel and inhuman treatment,
violation of fundamental right of the soldiers themselves, torture, sexual
violence and forced labour within the armed forces.
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Because of the significant number of cases addressing these issues
across a span of countries, this author has submitted a post-doc
application to conduct a full review in order to establish comprehensive
guidelines.
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8. Return: Human Rights in Post-Settlement
Situations

An area which has received insufficient attention with respect to potential
application of asylum criteria and/or humanitarian protection is the context
of post-settlement situations involving return. Caseworkers should re-
evaluate protection needs according to the security issues pertinent to
transitory situations. As pertaining return, it is common within UDI to
continue use of the same grounds for protection elaborated prior to a shift
in regime or other changed circumstance, e.g. Afghanistan, rather than
identifying new protection criteria related to instability or lack of security
in the transition phase which reflects human rights analysis based on the
conditions for security and dignity upon return as well as renewed
assessment of non-refoulement risk. Hence, the media pounces on UDI
querying why the policy is not amended if the supposed persecution threat
IS gone, not understanding the emergence of new human rights challenges
which are present and distinct from the previous threat. Post-settlement
societies undergo transitionary periods in which democratic institutions are
weak, as is the rule of law, resentment against refugees may be strong, and
risk of revenge violence may be high. Unresolved property disputes may
render return impossible, as will the non-existence of infrastructure such as
roads, schools, hospitals, water supplies, housing, etc.

e In Case DH, involving a family of mixed ethnicity from Yugoslavia
whose home was burned down, and father killed. At the UDI level,
the grounds for protection was concientious objection, but on appeal
the claim changed to the children’s situation, integration, and
rehabilitation needs. The children had been in Norway eight years
and do not speak their parent’s language. Both parents were working
and the children attended school. They submitted the analysis of a
doctor who expressed concern for the psychological trauma the
children would undergo if returned. UNE granted humanitarian pro-
tection, showing the lack of harmony in burden of proof as it was not
“tiltsrekkelig sannsynliggjort at klagerne ved en retur med rette fryk-
ter a bli utsatt for forfglgelse™ , however it opted to “legger til grunn
at klagerne vil kunne frykte forfglgelse ved retur til hjemlandet.”
Thus we have an implicit best interests of the child analysis without
systematic review of the CRC standards which results in
humanitarian protection, but not asylum.
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e In Case DJ, the applicant was of Albanian/Ashkali descent from
Yugoslavia. He fled to Macedonia during the war and returned in
1999. He was subject to arbitrary intervention of the home by
masked men, forced eviction and displacement, and destruction of his
property (the house was burned down). In spite of this, UDI rejects
the application, noting the possibility of internal flight alternative:

Sekeren anfarer at det er lovlgse tilstander | Kosovo og at det drepes
mennesker og familier der hver dag, han viser til at rettsystemet ikke
fungerer og at de kriminelle aldri stilles for domstolene.

Det er ikke tilstrekkelig sannsynliggjort at denne sgkeren ved retur til
hjemlandet vil bli utsatt for slik forfaglgelse.

Utlendingsdirektoratet her merket seg de lidelse som sgkeren og hans
familie ble utsatt for i Kosovo. Vi har ogsa merket oss sgkerens
vurderinger av forholdene i Kosovo. Disse forholdene kan imidlertid ikke
danne grunnlag for asyl. Vi viser i denne sammenheng til at konvensjonen
legger opp til en fremtidsrettet vurdering, og at forholdene sgkeren viser til
knytter seg til situasjonen i Kosovo. Familien flyttet fra Kosovo i juli
1990, sgkeren vil derfor bli vurdert opp mot en retur til Novi Pazar i Serbia.
.. Sgkeren har ikke anfgrt noe om forholdene i Serbia som kan danne
grunnlag for asyl i Norge. Utlendingsdirektoratet gnsker a uttrykke
forstaelse for at de opplevelsene sgkeren har hatt i Kosovo har veert

traumatiske.

Direktoratet har merket seg sgkerens anfgrsel at han na ikke skal ha
noe sted a bo i Serbia, boligmangel er imidlertid ikke et forhold som kanne
danne grunnlag for asyl. Det vises ogsa til at sgkeren har familie som
oppholder seg i Serbia.”

The applicant has not received restitution of property, and there is an
absence of discussion of the right to property’s link to equal protection,
non-discrimination, right to privacy and family, right to recourse. Thus,
rejection and return results in a risk of internal displacement. There is a
need for closer examination of the protection needs in post-settlement
situations.

In other cases internally displaced persons are occupying the property
in question and prevent reoccupation of the houses, e.g. Case DK involving
an applicant from Yugoslavia of Albanian descent who is rejected. See
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also Case DL involving a Yugoslavian who was beaten and evicted from
his home by the UCK, Albanians moved into his home:

“Episoden barer mer preg av a vere en enkeltstdende og tilfeldig
handlig som ikke gir grunn til & slutte at dette var bevisste, konsekvente og
etniske motiverte handlinger som ogsa har en slik grovhet som normalt ma
foreligge for at en kan karakterisere det som forfglgelse. . . Direrktoratet
har merket seg at sekeren ikke lenger skal ha noe a vende tilbake til.
Boligmangel, arbeidsledighet, sosiale eller gkonomiske problemer er
imidlertid ikke forhold som danner grunnlag for asyl i Norge.”

The approach is de-contextualized, given that the eviction occurred
during the period of ethnic cleansing it merited consideration as evidence
of unremedied past persecution of which the effects remain ongoing. He
was given humanitarian protection because of his Bosnian ethnicity and the
general policy not to return them to Mitrovicia.

e UNE case DM involving an applicant of Roma ethnicity from Croatia
who is rejected. He lost his job and housing on account of ethnic
discrimination, however UDI notes that “det forhold at klageren vil
sta uten arbeid og bolig ved retur uansett ikke gir grunnlag for asyl”.
Both UDI and UNE recognize that there are problems for minorities
in Croatia, but adopt a comparative approach which limits recognition
of asylum- given that he is deemed to not be in a “spesielt utsatt
posisjon i forhold til gvrige minoritetsgrupper i Kroatia”.* Instead of
assessing his individual state of insecurity, he is assessed in relation
to others. Furthermore, there is superficial discussion of return
conditions.

e In Case DN also involving an ethnic Roma from Croatia, the claim is
rejected although the applicant claimed that his house was
expropriated by the State and he was subject to harassment, and
forced labour. UNE notes:

“UNE har market seg opplysningene om at klagerens bolig er
overfart staten. Dette er ikke et forhold som i seg selv kan danne grunnlag
for asyl eller oppholdstillatelse. Vi er kjent med at det forekommer tilfeller
av administrativ diskriminering ved lgsning av eindomstvister, men dette er
ikke forhold som defineres som forfglgelse i lovens og konvensjonens

® In addition, there was no discussion of the exclusion clause which was
relevant as the applicant stated that he was accused of war crimes.
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forstand. Det vises til at verken den kroatiske lovgivningen eller sentrale
myndigheter legger opp til at det skal forekomme noen etnisk
diskriminering pa dette omradet.”

This issue is highly debatable, as there continue to be problems with
ethnic discrimination in application of the law in spite of de jure neutrality.
In addition, the lack of cumulative analysis as pertaining the other human
rights violations also explains why asylum is not given.

In conclusion, UDI cites the focus on future persecution as opposed
to past persecution and in addition points out that “boligmangel er
imidlertid ikke et forhold som kan danne grunnlag for asyl.” The
caseworkers treat the lack of housing as completely unrelated to past
persecution, indeed it formed part of ethnic cleansing strategy, thus there is
link between socio-economic rights and civil and political rights, thereby
indicating a need for cumulative analysis. The area of property rights is
particularly intertwined with ethnic discrimination as forced evictions and
failure to provide alternative housing go un-remedied due to biased courts
and lack of political will among local institutions.** Humanitarian
protection is given in the cases where the applicant is of a particular ethnic
group which has been identified as falling under a general non-return
policy, hence it is not an individualized approach and it limits recognition
of asylum. As long as there is no restitution or alternative housing made
available to the applicants, then it is arguable that the effects of the past
persecution remain ongoing.

One may consider the case of Dulas v. Turkey (20 January 2001), in
which the European Court of Human Rights addressed the destruction of a
woman’s housing by the State’s gendarmes resulting in her forced
displacement and its consequent failure to provide remedy for such action.
The Court held the State to be in violation of Article 3 (prohibition of
torture, inhuman or degrading treatment or punishment) noting that even
though the State claimed to be fighting terrorism, the destruction of her
home and possessions amounted to inhuman treatment due to the severity
of the suffering imposed on her, Article 8 (right to respect for private and
family life) and Article 1 of Protocol. No. 1 (protection of property, article
13 (right to effective remedy), and article 25 (not to hinder right to make

% Gee Amnesty report for Croatia 2002 available at http:/ /www.amnesty.org.
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individual application.) See also Bilgin v. Turkey (16 November 2000), in
which the European Court of Human Rights held the State responsible once
again for its destruction of the home and possessions in violation of the
standards listed previously. One must assess the existence of alternative
housing and restitution programs in order to understand to what extent the
State has succeeded in providing reparation for past violation of property
rights and remedial rights.

Recommendation:

Guidelines should be created to address non-refoulement and non-
return practices that address the human rights issues specific to post-
conflict periods, these may be referred to by caseworkers as well as
Issued to the media to increase their understanding of such protection
grounds. Return must be voluntary (not a result of push factors by
the country of asylum) and conducted under conditions of safety and
dignity. There must be examination of a general improvement in the
country of origin based on objective, up to date information. The
immigration authorities should examine access to basic services,
level of damage to infrastructure (roads, hospitals, schools, water,
etc.), the extent of military and paramilitary activity, protection from
insertion in hostile areas (anti-refugee sentiment within local
population), and the existence of internally displaced persons.
Caseworkers must consider the level of legal safety- non-
discrimination guarantees, amnesties, freedom from fear of
persecution or punishment upon return, physical security, protection
from armed attack (level of demobilization), mine free routes, access
to property/jobs, freedom of movement, protection from arbitrary
detention or violation of physical integrity, access to schools, respect
for family unity, recognition of nationality. Return while conditions
are still dangerous would be refoulement regardless of whether the
refugee was willing to return. In short, post-settlement countries may
still reveal a persecution risk which indicate the need for ongoing
protection to refugees. Expropriation of property should abide by
non-discrimination norms and provide compensation or restitution-
otherwise it may amount to persecution.

With respect to persons forcibly evicted from their homes, UDI
should formulate joint strategies with UD to explore whether it would
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be possible to link the financing of alternative housing or
compensation programs to the return of refugees, in order to ensure
that it is conducted in conformance with international human rights.

Similarly, it should consider improving contact with FD to share
information regarding security & infrastructure concerns with
respect to repatriation and other similar issues.
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9. Use of Internal Flight Alternative in relation
to Internal Displacement

Another explanation for the low asylum rate is the extensive use of internal
flight alternative. The principle is that a person who can reasonably seek
safety in another part of his country is not in need of asylum. However
UNHCR recognizes that it is not necessary that the applicant demonstrate
that he/she faces a risk of persecution in the whole territory in order to
receive asylum, see UNHCR Handbook. Furthermore, where the State is
the agent of persecution, IFA should not be applied, as it is assumed that
the State has access to the entire territory. Hathaway requires the IFA to
serve as an “antidote” to the primary risk of persecution, to guarantee
protection from additional risk of serious harm, and to grant protection in
terms of access to e.g. non-discrimination, employment, public welfare,
and education.”” Claimants arriving from countries in which the
immigration authorities believe there to be internal flight alternatives are
sent back, often as a result of a summary assessment, without a full review
of the threat of persecution or threat to human rights in the IFA, as well as
complications reaching the IFA.

The Canadian Guidelines on Internal Flight Alternative calls for use
of IFA in cases where it would be “reasonable in all circumstances.” It
calls for analysis of the risk of persecution in another part of the country,
whether it would be unduly harsh to force the applicant to move to another
part of the country, whether there is physical danger or undue hardship with
respect to travelling or staying in the new area, are there physical barriers
preventing access. One must also consider whether it is likely that the
agents of persecution will expand their activities within the foreseeable
future. In short, selection of IFA must be specifically grounded in analysis
which proves the safety and durability of such option. Furthermore, one
must take into account the special circumstances of the elderly, women,
children, health, ethnic & cultural ties, political & social affiliation, as well

7 James Hathaway & Michelle Foster, Internal Protection/Relocation/Flight
Alternative as an Aspect of Refugee Status Determination (UNHCR 2001).
See also Reinhard Marx, “The Criteria of Applying the ‘Internal Flight
Alternative” Test in National Refugee Status Determination Procedures”, in
14 International Journal of Refugee Law 179 (Oxford 2002).
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as educational and vocational characteristics in order to determine the
applicability of IFA to the individual. Within the United States,
consideration of whether it is reasonable for the applicant to relocate would
include assessing whether he/she would face other serious harm in the
place of suggested relocation, any ongoing civil strife within the country,
administrative, economic or judicial infrastructure, geographical
limitations, financial and logistical barriers, violations of human rights
norms (civil and political as well as socio-economic), social and cultural
constraints such as age, gender, health, and social and familial ties, and
circumstances which place the refugee in an illusory unpredictable
situation.®

Among the Norwegian cases, | did find some examples of good
analysis of why IFA would not be applicable, e.g. considering the
applicant’s vulnerability as a woman without economic support, as well as
ethnic grounds. However, there was a great deal of variability.

e For example, in Case DO, the caseworker advises the applicant to
more to another part of Kosovo without any discussion of the
viability of such move and applies a comparative perspective:

““Sikkerhetssituasjonen i Kosovo tilsier ikke lenger at det foreligger
et generelt beskyttlesesbehov for den kosovoalbanske befolkningen. Direk-
toratet mener at sgkeren i fremtiden ikke vil bli utsatt for reaksjoner fra
hjemlandets myndigheter, enkeltpersoner eller grupper, som kan karakteri-
seres som forfglglese i lovens og konvensjonens forstand.

Det fremkommer heller ikke opplysninger som skulle tilsi at sgkeren i
fremtiden vil veere i en spesielt utsatt situasjon sammenlignet med andre
etniske albanare i omradet.”

Indeed use of an internal flight alternative analysis should include
reference to specific standards pertaining to civil & political as well as
socio-economic rights, this decision lacked a systematized analysis of the
relevant human rights standards, instead pointing to the existence of UN
and OSCE institutions to ground return. He was rejected.

% Gee Arout Melkonian v. John Ashcroft, Attorney General, 320 F 3rd. 1061 (9t
Cir. September 9, 2002) citing 8 C.F.R. §208.13(b)(3) (2001) and In re T-M-B,
211 & N Dec. 775, 789 (BIA 1997), Rosenberg, dissent.
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The concept paper contains the following language in a standard
answer:

“Direktoratet har merket seg at sgkeren skal veere fra den nordlige
delen av Mitrovica, som i dag hovedsakelig er serbiskbefolket. Direktora-
tet er ogsa kjent med den fortsatt vanskelige og spente situasjonen i denne
byen, men mener at det ikke er tilstrekkelig sannsynliggjort at sgkeren ved
retur til Kosovo vil bli utsatt for forfelgelse i lovens og konvensjonens fors-
tand. Ved vurderingen av om sgkeren risikerer slik forfglgelse ved retur til
Kosovo, legges forholdene i sgkerens neromrade til grunn. Direktoratet
mener at sgkeren som etnisk albaner vil vere trygg i sitt nseromrade.”

It should be noted that at present there are ca. 54,000 IDPs in
Kosovo, up from 30,000 previously and minorities remain insecure.

One old UDI response (reflecting the 1998 position which has since
changed) characterized the protection gap between use of IFA and
prevention of internal displacement, as the immigration authorities actually
cited the internal displacement crisis as an example of what the applicant
should do:

“Vi vil videre tilfgye at dersom sgkeren sin subjektive mening er at
han ikke kan oppholde seg i hjembyen sin, vil vi henvise han til a flytte til
en annen del av landet slik mange hundre tusen andre ma gjgre i Colom-
bia.”

The concept paper for Irak offers the following questionable
standardized recommendation of IFA, considering that the internally
displaced population in Iraq is considered to be between 700,000-1,000,000
and lacks basic conditions of security and dignity:

“Utlendingsdirektoratet er for gvrig av den oppfatning at sgkeren
har en slik tilknytning til Nord-Irak at han/hun bgr kunne henvises til a
sgke beskyttelse hos det lokale myndighetene der. Det vises til at sgkeren i
lengre tid har hatt opphold i omradet.”
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Similarly, the concept paper for Somalia contains an IFA
recommendation (indeed the leader of the section asserts that IFA
considered for all of the African countries)®:

“Direktoratet viser videre til at sgkeren har *klan-og
*bostedstilknytning til nordvest Somalia der den politiske, humanitere og
sikkerhetsmessige situasjonen har vert stabil i lengre tid. Det bemerkes at
FN har drevet repatriering til regionen i flere ar.

Direktoratet viser videre til at sgkeren har *klan-og
*postedstilknyting til nordgst Somalia der den humanitere situasjonene
anses stabil. Den politiske situasjonen i omradet synes tidvis noe labil.
Dette pavirker til en viss grad sikkerhetssituasjonen i begrensende omra-
der, uten at dette er av en slik karakter at utlendingslovens 815 er til hinder
for retur.

Sgkers klan er den dominerende i omradet, og det legges til grunn at
han*hun kan oppna tilstrekkelig beskyttelse der.”

There are 350,000-400,000 internally displaced persons in Somalia,
and conditions for return of refugees are deplorable in spite of UNHCR
sponsored returns, there is a lack of access to water and basic
infrastructure. Indeed, the NGOs and UNHCR admit to cycles of returning
refugees due to a need for medical assistance or other support unavailable
outside the camps. Demining and demobilization initiatives have
progressed very slowly, hence there remains a lack of security. The use of
IFA does not appear to be appropriate with respect to this country. Indeed,
there is a need to review cases from all countries undergoing protracted
conflicts and generalized violence with a human rights approach in order to
identify specific grounds for protection.

Some cases did indeed reveal an individual analysis:

e UNE Case DP, in which an ethnic Albanian family is given asylum.
Their house was burned down and she had no opportunity to attain a
job. Although UDI rejected, noting that the lack of housing and other
socio-economic problems were not enough for asylum, at the UNE
level, asylum is granted because they will be identified as ”Serb

% See Global IDP Project, Internal Displacement in Africa (2003) available at
http:/ /www.idpproject.org
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friendly” due to past employment in the University and the lack of an
internal flight alternative. The majority found “at det er en pareng-
nelig fare for at klagerene kan bli utsatt for overgrep mot live eller
helse eller andre fundamentale menneskerettigheter uansett hvor i
Kosovo de tar opphold.” The reference to the right to health and
general reference to fundamental human rights reveals a holistic
approach to protection. The minority did not support asylum, based
on the fact that many other persons lost their homes during the war,
and did not think that this case distinguished itself. However, the two
children in the case ma have affected the decision, although there was
no mention of the CRC. (UNHCR provided a letter which
recommended against return due to the danger of winding up as IDP,
and NOAS also referred to the children’s psychiatric needs, the loss
of home, and danger of winding up as IDPs.) In part, this decision
appeared to respond to a UNHCR Postition Paper on Kosovo
recommending against application of IFA due to risk of becoming
IDPs, thus demonstrating the influence of such documentation to
identify the complexity of return to conditions in which security and
dignity are not guaranteed. Of interest is that it cross-referenced Case
FT in which the Nemnda specifically recognizes the possibility of
past persecution as evidence of future risk of persecution:

o “Det er ikke avgjgrende for vurderingen av om en person fyller vilka-
rene for asyl at vedkommende tidligere har blitt utsatt for over-
grep/forfglgelse. Konvensjonen skal beskytte mot fremtidige over-
grep og ikke kompesnser for tidligere overgrep. Tidligere overgrep
kan imidlertid veere en indikasjon pa at overgrep ogsa kan skje i frem-
tiden.”

However, it appears that when protection is given, it is more common
to grant humanitarian protection instead of asylum based on practice as
pertaining certain geographic regions, see Case GD involving a woman
who claimed that her entire family disappeared after the Mai Mai militia
attacked the Banya people. Although she was not considered very credible,
she was given humanitarian protection based on the practice for East
Congo.

In sum, the Norwegian government appears to lack a “single voice”
with respect to the link between refugees and internally displaced persons:
it provides financial support to combating internal displacement crises via
UD grants, but promotes internal displacement via return of asylum seekers
by UDI to situations in which security and dignity is not guaranteed.
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Recommendation:

Given that the number of IDPs in the world is far more than the number of
refugees, it is important that the Norwegian government not worsen IDP
crises through premature or inappropriate returns. If IFA is not
reasonable, the applicant should receive asylum.

UDI & UNE should conduct internal assessments of use of IFA in
order to harmonize their practice and develop human rights based
guidelines (alternatively this could be developed by KRD) for IFA
determination, including reference to normative standards such as
the UN Guiding Principles on Internal Displacement (which
recognizes their rights including the right to seek asylum), the
Norwegian Refugee Council’s Global IDP Database, and reports
from human rights and development agencies. Indeed, UNE is
currently elaborating a fagnotat on this topic.

The KRD proposed guidelines include a recognition of internal flight
alternative highlight the minimum criteria for determination of the
reasonableness of such recommendation: “Det trygge omradet ma
veere fysisk tilgjengelig for sgkeren, det ma ikke veere vesentlig fare
forbundet med a na dit og selkkeren ma ikke risikere andre overgrep i
det interne fluktomradet som kan begrunne anerkjennelse som flykt-
ning.” This standard should be expanded to include establishment of
a lack of risk serious harm not amounting to persecution, guarantee
of basic socio-eocnomic and civil and political rights and non-
discrimnation, and consider the individual circumstances of the
applicant.

Reference to international organizations or other non-state actors as
agents of protection should not be formalistic, assessment must be
made of the extent to which such actors are actually able to enforce
the rule of law, protect minorities, and provide remedies for victims
in practice.
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10. Exclusion Clauses

In addition to instances of failure to grant asylum, | also came upon
instances in which asylum or humanitarian protection was granted without
reference to the exclusion clauses in situations involving persons involved
or linked to groups identified with humanitarian law violations or serious
felonies. The Convention calls for an exclusion analysis to be conducted:

“The provisions of this Convention shall not apply to any person with
respect to whom there are serious reasons for considering that:

a. He has committed a crime against peace, a war crime, or a crime
against humanity, as defined in the international instruments drawn
up to make provision in respect for such crimes;

b. He has committed a serious non-political crime outside the country
of refuge prior to his admission to that country as a refugee;

c. He has been guilty of acts contrary to the purposes and principles
of the United Nations.”

In like manner to the refugee definition, within the Norwegian law
reference to the exclusion clauses of the 1951 Convention is not explicit
(partial reference is made in the 1998 Guidelines) citation is contained in
§16:

“Flyktning som gar inn under flyktningekonvensjonen art. 1 C-F- kan
helt eller delvis utelukkes fra de rettigheter og det vern som er fastsatt i
dette kapittel og som ikke gjelder saksbehandlingen.”

The law denies non-refoulement protection to persons falling under
exclusion or the exception to the non-refoulement standard contained in the
1951 Convention, Article 33:

“Vernet etter fgrste ledd gjelder ikke utlending som med rimelig
grunn anses som en fare for rikets sikkerhet eller som har fatt endelig dom
for en seerlig alvorlig forbrytelse og som av denne grunn utgjer en fare for
samfunnet. Vernet gjelder heller ikke nar det foreligger omstendigheter
som angitt i flyktningkonvensjonen art. 1 F.”
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Since the categories for exclusion are not reprinted within the law,
caseworkers may be unfamiliar with these standards. In part, it is a simple
matter of “out of sight, out of mind”. In addition, caseworkers receive little
training on the application of these clauses or of the international
instruments relevant to these norms, for example the Rome Statute
establishing the ICC (2002), the definitions utilized in Nuremburg, the
Geneva Conventions and their Protocols, the Convention Against
Genocide, the UN Protocol to Prevent, Suppress and Punish Trafficking in
Women and Children, etc.®® However, UNE has recently elaborated a
fagnotat on Flyktningkonvensjonen art. 1F (13.09.2002) which, although
neither a guideline nor a praksisnotat, should be disseminated to UDI as
well as the NGOs and lawyers working with asylum.

It should be noted that exclusion clauses should be applied with
caution, they should not be misinterpreted to deny protection to political
activists who deserve protection. In the current anti-terrorist climate, the
risk of abuse is high, so the authorities should take great care.

In comparison, on exclusion, the Swedish Aliens Act identifies
various categories which reveal the link between international criminal law
and refugee law: terrorists, persons who violate humanitarian violations or
are senior officials in governments engaged in terrorism, systematic or
gross human rights violations or war crimes, or crimes against humanity,
participates in organized crime, etc. (See also Canadian Immigration Act.)
Norway has a duty to ensure that persons linked to the commission of such
acts not utilize the asylum process as a means of escaping prosecution. The
failure to apply the exclusion clauses results in a weakening of the 1951
Convention on the Status of Refugees as protection may be misapplied to
those undeserving of the grant of asylum (with the exception of the non-
refoulement gurantee which is applicable to all persons under the CAT and
ECHR).

Lawyers have a shared burden to assess exclusion issues in order not
to commit fraud upon the system by presenting a case for asylum which is
undeserving without revealing this issue. In the event the lawyer identifies
exclusion issues, he or she has a duty to reveal them to the authorities and
adjust the application to request non-refoulement in the event that this is

1% See generally Peter J. Van Kriekan, Refugee Law in Context: The Exclusion
Clause (TMC Asser Press 1999).
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applicable should the immigration authority apply the exclusion clause
after completing the inclusion analysis."™ Non-revelation of such issues
results in abusive processing of cases. There are unfortunately various
cases in which exclusion clauses were not assessed, although the facts in
these cases indicate that they probably would not have met the exclusion
criteria due to the nature or limited extent of activities of the applicants,
hence the decisions in favor of protection appear to be appropriate.
However, my point of concern is that the caseworker should have clearly
indicated that he or she considered the possible relevance of exclusion
given the background of the applicants.

e In Case DR, the applicant from Algeria admitted to having
participated in the military and to be targeted by terrorists, the
caseworker did not investigate what were his duties in the military
and what type of actions he participated in. In addition, he was a
football trainer of a wealthy non-Muslim background and received
threats by terrorists. He had contradictions in his testimony but he
was given the benefit of the doubt. The applicant received
humanitarian protection, not asylum due to the alleged lack of prior
persecution, lack of identification of a protection category, and view
that the state of origin could provide adequate protection. :

“Utlendingsdirektoratet mener at de reaksjoner som sgker har veert
utsatt for ikke kan karakteriseres som forfglgelse i lovens og flyktningekon-
vensjonens forstand. De hendelse som sgkeren har veert utsatt for fremstar
som rene kriminelle handlinger, og ikke som et ledd i en forfglgelse i lovens
og flyktningekonenvensjonens forstand. De hendelse som sgkeren har veert
utsatt for fremstar som rene kriminelle handlinger, og ikke som et ledd i en
forfglgelse basert pa en av grunnene nevnt i konvensjonen. Direktoratet
anser at myndighetene i Algerie vil kunne gi sgkeren tilstrekkelig beskyttel-
se mot terrorister.”

(One may argue that this was perhaps a “mixed motive case”, in
addition the deference to protection at the national level runs counter to

%! See European Legal Network on Asylum, International Course on the
Application of Article 1C sand Article 1F of the 1951 Convention Relating to
the Status of Refugees 17-19 January 2003.
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human rights reports which indicate a persistent state of impunity and links
between the State and terrorist actions.'%?)

e (Case DS, involving a member of FIS in Algeria who was detained for
one month, his brother was jailed and a member of the family
criticized the government. A policeman was killed and he decided to
leave the country. UDI grants humanitarian protection although it
finds no risk of persecution. No exclusion clause analysis was
conducted.

e Case DT involved a former member of the national intelligence
agency of Congo who alleged that he was detained and torture. UDI
grants humanitarian protection, not asylum, noting:

“Direktoratet mener sgker ikke har veert utsatt for en systematisk og
individuelt rettet forfalgelse I loven og konvensjonens forstand. Det vises
til at sgker ble tatt til fange pa det tidspunkt da oppteyene startet i gstlige
Kongo og at overgrepet saledes fremtrer som en vilkarlig handling fra
opprarsgruppens side. Selv om sgker har veert med i ARN, kan han ikke
sies a ha hatt en sapass fremtrende stilling at han skulle vare spesielt utsatt
for overgrep ved en retur til hjemstadet i dag. Sekers anfgrsel om tortur
mens han ble holdt som fange av RCD, tilsier heller ikke noen nevneverdig
risiko for fremtidige overgrep for sgker ved en retur.”

The decision is given without an exclusion clause analysis or
exception to the cessation clause analysis. Humanitarian protection is
given due to the situation in the country and the lack of internal flight
alternative for him. The caseworker did not address that he may be
targeted by the State because he was used by RCD and does not sufficiently
address future threat by RCD.

e UNE Case DU involving a supporter of the Komlal communist-
terrorist group in Iran. He wrote a book which was critical and was
suspended from his job at the University (and forbidden from
working in public institutions) because of his political and religious
beliefs."® He claimed to have been active in publishing, radio
broadcast, and assistance to persons undergoing persecution. He was

12 See Amnesty International’s reports on Algeria for 2002-2003.

13 “P& grunn av sin politiske og ideologiske instilling kom han allerede i 1982 i
myndighetenes sgkelys og fikk som lector forbud mot & undervise i offentli-
ge skoler.”



166

arrested, tortured, and his house was invaded. His contact persons
were arrested and tortured. UNE finds him credible (gives the benefit
of the doubt), recognizes a likelihood of *“serious reactions” upon
return, and grants asylum without an exclusion analysis. It does not
appear that he would have met the exclusion criteria given the types
of activities he was involved in, hence the decision for asylum
appears to be acceptable, but the fact that the Komlal group has been
identified with terrorist activity merited a discussion of this issue.

e UNE Case DV concerning an ex-member of Yugoslavian intelligence
in Kosovo (of Albanian descent) whose job was to receive and deliver
secret information as well as listen to telephone conversations. He
terminated his job in 1997 after being suspected for having passed
information on to Albanians. He was interrogated by UDK who
threatened to kill him. UDI rejected based on the consideration that
there was no threat of persecution from the State and that he had not
experienced sufficient past persecution. Furthermore, they did not
find him to be credible. UNE grants asylum without discussing
exclusion:

“Flertallet er kommet til at klageren med rette frykter forfalgelse fra
albanske ekstremister, f eks | form av tidligere UCK medlemmer. Denne
forfglgelsen har sin arsak i at han, gjennom sitt tidligere arbeidsforhold av
disse vil bli ansett & ha en politisk oppfatning, selv om klager tok dette ar-
beidet for & ha inntekter. Hensett til at det fortsatt meldes om drap pa per-
soner som blir assosiert med det tidligere regimet, legger flertallet til
grunn at myndighetene har vilje til & gi beskyttelse, men at evnen til a gi
beskyttelse ikke kan anses tilstrekkelig.”

The minority was opposed due to vagueness in the testimony and the
view that the likelihood of persecution was low. Similar to the case above,
the extent of activities may have been insufficient to ground exclusion, but
the issue should have been clearly raised.

e UNE Case DW involving a former member of PUK (of Kurdish
ethnicity) with knowledge of their intelligence activity who wrote and
distributed pamphlets. He was interrogated, arrested and threatened.
He was given asylum by UNE because they find him credible and
considers there to be a high risk of persecution, but there is no
discussion of exclusion. This type of activity also would probably not
be enough to formulate exclusion grounds, however it should have
been raised.
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Even where the person is rejected, the exclusion clause is not always
directly addressed:

e For example, in Case DQ, the applicant (of Bosnian background)
formerly worked for the security police in Montenegro (he claimed to
have experienced two assassination attempts by the Serbs and two
abductions by the police)- no analysis was made as to his activities
during this period.'™ He was rejected due to determination that there
was little future threat of persecution. There is no discussion of social
group or revenge targeting, instead states that the applicant did no
experience past persecution and highlights the lack of political
activity and general assessment of the situation:

“Direktoratet mener at sgkeren i hjemlandet ikke har veert utsatt for
reaksjoner fra myndighetenes side som kan karakteriseres som forfglgelse |
lovens og konvensjonens forstand. Sgkeren har heller ikke utvist politisk
aktivitet av en slik art eller et slikt omfang at det kan gi grunn til a frykte
forfalgelse. | folge direktoratets kunnskap om situasjonen i Montenegro,
foreligger det ikke et generelt beskyttelsebehov for den bosniakske befolk-
ningen i omradet.”

e Case DX involving a member of a counter-terrorism unit in Sri Lanka
who feared persecution by both the LTTE and the police who now
believe that he works for the LTTE who sought to recruit him. He
was tortured by soldiers, given a job to bury bodies, and forced to eat
dogfood and leftovers from the soldiers. His brother was killed by
LTTE. Although he was rejected on account of lack of identification
of protection category, no exclusion clause analysis was performed.

e UNE Case DY involving an ex-military man of roma ethnicity from
Croatia who was accused of war crimes and refused to report to the
military for service. UNE states that if he committed war crimes, he
should be prosecuted and deems the Croatian legal system to be just.
However, the rejection is not based on an explicit exclusion analysis,
rather it conducts a comparative analysis (in keeping with UDI)
“klageren er ikke i spesielt utsatt posisjon i forhold til gvrige
minoritetsgrupper 1 kroatia.” Furthermore it assesses general return
conditions, addressing health and children’s issues, deeming them to

1% Tronically, although he claimed to have been kidnapped and almost killed
by Serbs, UDI stated that he “. .. ikke har veert utsatt for reaksjoner fra myn-
dighetenes side som kan karakteriseres som forfolgelse I lovens og konven-
sjonens forstand.”
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be insufficient to block return. (But see Case DZ in which the
applicant (an intelligence agent) from Pakistan was sent to POT for
debriefing and deemed not be subject to exclusion by caseworker due
to POT’s approval. He had been falsely accused of attempted
murder, jailed and tortured. In addition, his wife was fired on account
of him. He published articles against the government and was subject
to arrest orders. The caseworker stated that he was subject to
systemic persceuction and given asylum.

e Case EA in which POT expressed interest in the political leader from
Afghanistan who feared persecution from Hezbe Whadat. UDI grants
asylum and decides not to return to Iran because of the danger of
chain refoulement. In contrast, Case EB involved a member of the
intelligence police and leader of a political party in Afghanistan
pursued by the Mujahedin who received humanitarian protection
without an exclusion clause analysis and without referral to PST. He
claimed to have been fired because of his religion, but the caseworker
states that he is not of sufficient high profile to risk persecution and
fails to consider the ramifications of the applicant’s profession.

e (Case EC involved the leader of a militia group in Afghanistan who
was jailed and tortured by the Muhajedin. He was given asylum
without an exclusion clause analysis and without referral to PST.

Although the CAT and ECHR’s provisions non-refoulement may
substantiate non-return of this person in spite of exclusion criteria under the
1951 Convention, it is important that the caseworker demonstrate that
he/she has completed a full analysis of the exclusion issues. It necessary to
understand to what extent the applicant participated in persecutory acts or
other crimes, although the applicant may not “have pulled the trigger” he
may have provided material assistance for the pursuit of such actions. In
comparison, see In the Matter of Kwando Ofosu v. McElroy, Acting
District Director of the New York District of the Immigration and
Naturalization Service, 933 F. Supp. 237 (U.S. District Court for the
Southern District of New York 1995), excluding a member of the
Committee for Defense of the Revolution in Ghana (a para-statal entity
charged with working alongside the police) who was responsible for
identifying persons to be arrested due to their political opinions, several of
which were subjected to torture and or killed.

e In Case ED, the asylum-seeker was a Serb doctor from Kosovo who
claimed to have been arrested by Bosnian muslims, then arbitrarily
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detained by Serbian secret police who tortured him and forced to
write false death certificates for torture victims. He also claimed to
have been raped and fired from his job. A medical evaluation
confirms post-traumatic stress from the alleged events. The
caseworkers do not explore further what other role he played for the
Serbian secret police. Often, doctors may be forced to “maintain
victims alive” during or after torture sessions, in which case the
doctor then plays a central role in the torture act itself. Should the
person have been in such situation, he should be subject to exclusion.
(Some may raise “duress” as a mitigating factor in this case.) In this
case, the doctor received humanitarian protection and now works in a
Norwegian clinic. UDI deemed asylum to be inapplicable because
the applicant “ikke har veert utsatt for reaksjoner fra myndighetenes
side som kan karakteriseres som forfglgelse i lovens og konvensjo-
nens forstand. Sgkeren har heller ikke veert politisk aktiv . . . Sgke-
rens gvrige problemer er heller ikke av en slik art at de danner
grunnlag for asyl.”

A psychiatric evaluation specifically examining the possibility of
sociopathic or other pathological tendencies, as separate from evaluation of
post-traumatic stress disorder, is advisable in “tvilsaker”.  Because
caseworkers have not always been exposed to other cultures or
environments, they may be naive with respect “the survival instinct” arising
from situations of despair and which may at times stimulate exaggeration
of facts or misinformation. Whereas caseworkers may be encouraged to
look for full details in order to establish credibility, an abundance of details
provided by a highly intelligent, resourceful person may point to
inventiveness rather than credibility. In contrast, persons who have
undergone torture or rape may be completely unable to discuss these
violations in any coherent, “credible” manner due to post-traumatic stress.

Recommendation:

e The law should be amended to include the text of the exclusion
clauses contained within the 1951 Convention on the Status of
Refugees, and may include additional categories of organized crime
and terrorism: 1) referring directly to the definition contained in
straffeloven 8147 & § 148 (*“a. a forstyre alvorlig en funksjon av
grunnleggende betydning | samfunnet, som for eksempel lovgivende,
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utevende eller degmmende myndighet, engergiforsyning, sikker
forsyning av mat eller vann, bank- o0g pengevesen eller
helseberedskap og smittevern, b. & skape alvorlig frykt i en befolkning
eller c. urettmessig & tvinge offentlige myndigheter eller en
mellomstatlig organisasjon til & gjgre, tale eller unnlate noe av
vesentlig betydning for landet eller organisasjonen, eller for et annet
land eller en annen mellomstatlig organisajon.”); 2) referring to the
definition of organized crime contained in the UN Convention on
Transnational Organized Crime and its Protocols (2000); and 3)
Referring to the definition of terrorism contained in the International
Convention for the Suppression of the Financing of Terrorism
(adopted by the UN General Assembly 1999):

“Any act intended to cause death or bodily injury to a civilian or to
any other person not taking an active part in the hostilities in a situation of
armed conflict, when the purpose of such act, by its very nature or context,
IS to intimidate a population, or to compel a government or an
international organization to do or abstain from doing any act.”

e The commentary to the law should contain definitions and
explanations of the terminology used in the exclusion clauses. For
example: acts of genocide, crimes against peace, war crimes, and
crimes against humanity are defined in the Rome Statute establishing
the International Criminal Court:

Genocide includes any of the following acts committed with intent to
destroy, in whole of in part, a national, ethnic, racial or religious group, as
such: a) killing members of the group, b) causing serious bodily or mental
harm to members of the group, c) deliberately inflicting on the group
conditions of life calculated to bring about its physical destruction in whole
or in part, d) imposing measures intended to prevent births within the
group; e) forcibly transferring children of the group to another group.

Crimes against humanity means any of the following acts when
committed as part of a widespread or systematic attack directed against
any civilian population, with knowledge of attack: a) murder, Db)
extermination, c) enslavement, d) deportation, €) imprisonment of other
severe deprivation of physical liberty in violation of fundamental rules of
international law, f) torture, g) rape, sexual slavery, enforced prostitution,
forced pregnancy, enforced sterilization, or any other form of sexual
violence of comparable gravity, h) persecution against any identifiable
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group or collectivity on political, racial, national, ethnic, cultural,
religious, gender. . . or other grounds that are universally recognized as
impermissible under international law. . ., 1) enforced disappearance of
persons, j) the crime of apartheid, k) other inhumane acts of a similar
character intentionally causing great suffering, or serious injury to body or
to mental or physical health.

War Crimes includes references to the standards contained within
the Geneva Conventions, and international customary law, I highlight only
a few here: i) wilful killing, ii) torture or inhuman treatment, including
biological experiments, iii) wilfully causing great suffering, or serious
injury to body or health, iv) extensive destruction and appropriation of
property, not justified by military necessity and carried out unlawfully and
wantonly, v) compelling a prisoner of war or other protected person to
serve in the forces of a hostile Power, vi) wilfully depriving a prisoner of
war or other protected person of the rights f fair and regular trial, vii)
unlawful deportation or transfer or unlawful confinement, viii) taking of
hostages . . (the list is vast and includes forced recruitment of children
under 15, rape, sexual slavery, enforced prostitution, displacement of
civilian populations, direct attacks of civilian non-combatants are
considered war crimes).'®

These definitions should be incorporated within the commentary to
the law so that caseworkers may refer to them. Similarly, the relevant
defenses contained within this instrument should be highlighted, e.g.
superior orders, duress, etc.

e There should be reference to genocide, highjacking, hostage-taking
and offenses against diplomats as non-political offenses to be subject
to exclusion analysis. Commentary should set forth the test of
remoteness of the offense to the political purpose (no close or direct
causal link) and the disproportionate nature of the offense in relation
to its political aim. Serious non-political crimes usually encompass
homicide, rape, child molestation, wounding, arson, drugs trafficking
and armed robbery. The commentary should also address defenses to
exclusion regarding mitigating factors pertaining to the commission
of the non-political crime, e.g. minor status of the offender, parole,
provocation and self-defense, elaspse of time since offense,
rehabilitation, non-repetition, etc. as well as the standard for

105 Gee http:/ /www.un.org/law /icc/statute /romefra.htm
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balancing the severity of the crime against the severity of the
punishment, e.g. would return result in an excessive punishment
amounting to persecution/cruel or inhuman treatment?®  Asylum
seekers are to receive inclusion analysis prior to exclusion analysis
and receive non-refoulement protection in keeping with the standards
contained in CAT and ECHR.

e There is a need to establish clear guidelines for the authorities
regarding their duty to uphold individuals’ fundamental rights to
leave and return to their own countries (Article 12 CCPR) as well as
to seek asylum (Art. 14 UDHR) when receiving requests for
information on such movements by the States of origin.

e UDI should also take into consideration the intelligence value of such
applicants and strengthen its direct contact with PST as well as FO-E
to permit debriefing of these asylum seekers. In keeping with
European Commission proposal contained in the Working Document
on “The Relationship between Safeguarding Internal Security and
Complying with International Protection Obligations and
Instruments™ (05.12.2001), | support the creation of a Special Unit
on Exclusion within UDI &UNE in which the staff hold expertise in
criminal law, humanitarian law, human rights law, and refugee law
would enable full evaluation of the various issues present in such
cases. Such office should establish direct liaisons to KRD, UD, PST,
and FO-E in order to enable further exploration of the issues, as
these cases often cross boundaries between institutions, e.g. foreign
policy, intelligence, asylum, etc. At present, the explosion of sensitive
cases in the media has served to reveal institutional gaps and resulted
in political recriminations among various actors. It should be
emphasized that support for the creation of such unit should not be
misinterpreted to imply elimination of the inclusion analysis prior to
the exclusion analysis. In order to uphold due process rights, the
integrity of the asylum process must be maintained by upholding
asylum seeker’s rights to full analysis of all relevant protection
Issues, including protection from refoulement.

1% See Geoff Gilbert, Current Issues in the Application of the Exclusion Clauses
(UNHCR 2001).
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11. Cessation Clauses

| sought to explain the lack of reference to the cessation clauses in order to
highlight the lack of clarity within the law, as well as identify another
reason for the low asylum rate, i.e. lack of application of the compelling
reasons exception in 1 C 5 of the 1951 Convention.

The cessation clauses address the modes in which refugee status may
be removed, | shall address the two circumstances most relevant with
respect to issues at present: whether the person has voluntarily re-availed
himself of protection of the country of his nationality or whether he can no
longer, because of a change in circumstances in connection with which he
has been recognized as a refugee have ceased to exist, continue to refuse to
avail himself of the protection of the country of his nationality. The law no-
tes that refugees falling under the cessation clause remain protected from
refoulement: “Flyktning som gar inn under art. 1 C-E kan likevel ikke ute-
lukkes fra vernet mot forfglgelse etter 815.” In like manner to the
exclusion clause, | support inclusion of the text of the cessation clauses
within the law.

First, there has been discussion recently regarding refugees who
return to the country of origin allegedly “on vacation”. There has been a
call for removal of asylum status given such travel. According to the
Convention, the test is whether the refugee voluntarily, intentional seeks to
re-avail himself of protection of the country of nationality, and that he
actually obtains such protection. According to Grahl-Madsen, the mere
presence in the home country is not enough, rather one must consciously
subject himself to the government and there must be a normalization of the
relationship between the State and the individual.**” Goodwin-Gill calls for
consideration of the age of the refugee (as a minor may not understand the
nature of such act), the objective of renewed contact, the success of the
contact, the repeated number of contacts, and the advantages obtained by
such contact.'® Initiatives to reform the law should not violate the

07" A, Grahl- Madsen, The Status of Refugees in International Law, Vol. 1 384
(1966), cited in Goodwin-Gill, The Refugee in International Law, 81
(Clarendon 1996).

108 Guy Goodwin-Gill, Id. at 80-84.
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principles regarding cessation established within the Convention. Hence,
any attempt to regulate this issue should require analysis of the actual
contact between the State authorities and the applicant and its significance,
e.g. an asylum seeker who seeks to explore the situation in the country of
origin in order to consider a possible return but who does not seek out State
protection or wishes to visit a member of the family who is sick should be
assessed differently than those embarking upon regular vacations or
pursuing business activities.  According to the European Network on
Asylum, refugees who act against their will, such as obeying State
instructions to file for a national passport (as opposed to someone who files
for a national passport without instruction) or who act due to circumstances
beyond one’s control, for example filing for divorce in the national court in
order to assure international recognition should not be deprived of their
status.’® Similarly, attainment of birth certificates and marriage certificates
should not be considered as availment of national protection.

Second, according to 1 C (5) refugees may lose such status if there
has been a fundamental change in circumstances:

“He can no longer, because the circumstances in connection in
which he has been recognized as a refugee have ceased to exist, continue to
refuse to avail himself of the protection of the country of his nationality.”

The Executive Committee issued Conclusion No. 69 (1992) on
Cessation of Status and the UNHCR guidelines provide some criteria for
determination of cessation status, however there is a need for further
emphasis on the security, durability, and human rights situation.'® Past
practice reveals that cessation has been applied by UNHCR in situations
involving independent statehood, transition to democracy, and resolution of
internal conflict."* UNHCR examines the existence of democratic

' European Legal Network on Asylum, International Course on the
Application of Article 1 C and Article 1 F of the 1951 Convention Relating to
the Status of Refugees (17-19 January 2003).

"% UNHCR, Expert Roundtables, Summary Conclusions- Cessation of Refugee
Status (3-4 May 2001).

"1 Rafael Bonoan, When is International Protection No Longer Necessary:
“The Ceased Circumstances” Provisions of the Cessation Clauses: Principles
and UNHCR Practice, 1973-1999, paper presented at UNHCR Global
Consultations on International Protection (24 April 2001).
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elections, declarations of amnesties, repeal of oppressive laws, annulments
of judgments against political opponents, establishment of legal guarantees
against the reoccurrence of discriminatory actions which caused the
refugees to leave, and dismantling of former security services.'*> The
caseworker should review the de facto and de jure guarantees of the rights
to life, liberty, non-discrimination (in particular respect for minority rights),
due process, fair recourse of courts, and those rights directly linked to
democratic participation, freedom of expression, association, assembly, as
well as socio-economic rights linked to basic human needs (right to an
adequate standard of living). In short, the changes must specifically
remove the cause of fear of persecution and generally establish the rule of
law. It is essential that determination proceed via full consultation of the
refugee himself, thorough analysis of the real impact of return- e.g. are
there real opportunities for achievement of an adequate standard of living,
including basic rights to food, shelter, health, etc., would return worsen the
IDP situation, would it prove destabilizing to the nation, would there be an
increased risk of “revenge” violence. Would imposition of cessation cause
a break in strong family, social, and economic ties formed in the host
country?

Within the review of cases it appeared that caseworkers may refer to
cessation of protection need without specific reference to the standards
contained within the 1951 Convention:

e Case EE involving an applicant from Yugoslavia (Bosniak ethnicity)
who worked for the security police in Montenegro and fears
assassination by Serbian intelligence (he claimed that they previously
attempted to assassinate him and kidnapped him). UDI assessed that:

“Sgkeren i hjemlander ikke har vert utsatt for reaksjoner fra myn-
dighetenes side som kan karakteriseres som forfalgelse i lovens og konven-
sjonens forstand. Sgkeren har heller ikke utvist politisk aktivitet av en slik
art eller et slik omfang at det kan gi grunn til a frykte forfalgelse. Ifglge di-
rektoratets kunnskap om situasjonen i Montenegro, foreligger det ikke et
generelt beskyttelsesbehov for den bosniakske befolkningen i omrodet. . .
Direktoratet kan ikke se at sgkerene vil befinne seg i livsfare ved retur til
hjemlandet-Det bemarkes videre at sgkeren ser ut til & ha et godt forhold til

"2 1d. citing Note on the Cessation Clause.
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montenegrinske myndigheter og han oppfordres derfor til & seke beskyttel-
se hos dem hvis han skulle ha problemer ved retur til hjemlandet.”

In other cases it appears that humanitarian protection will be granted
to applicants falling under the cessation clause due to a policy decision
related to the applicants nationality:

Consider the language in the concept paper for Yugoslavia:

“*Direktoratet har market seg at sgkeren har blitt trakassert og ban-
ket opp av politiet | perioden*. Likevel vil direktoratet vise til at de anforte
forholdene ligger flere ar tilbake i tid, og at de politiske forhold har endret
seg betraktelig siden disse forholdene fant sted. Det har vert et regimeskif-
te hvor den nye presidenten ble valgt gjennom et demokratisk valg, og det
kan nevnes at sentrale myndighetspersoner i det tidligere regimet er blitt
avsatt. * | perioden sgkeren viser til var det ogsa krig mellom serbere og
bosniaker i Bosnia, en krig som na er over. Selv om dette pa ingen mate
rettferdiggjer det sgkeren har blitt utsatt for, mener direktoratet at situa-
sjonen sett under ett har forandret seg betraktelig siden episodene fant
sted, og at det ikke er tilstrekkelig sannsynliggjort at sgkeren ved retur vil
bli utsatt for overgrep som kan karakteriseres for forfglgelse i loven og
konvensjonens forstand.”

e (Case EG involving an Afghan woman whose fear of persecution on
account of imputed political opinion subsided due to the change of
regime (her husband was believed to have worked for Najibullahs
regime and was arrested by the Taliban (his parents were Killed),
however she was granted humanitarian protection, most likely in
keeping with policy of non-return to Afghanistan due to the
instability for reintegration.

Such cases reveal that the application of the cessation principle
appears to be formalistic and not case specific. The fact that the country
was considered instable for reintegration reveals that the conditions of
security and durability with respect to change of circumstances as well as a
base level of human rights guarantees was not met, indicating that the
applicant may not necessarily be subject to cessation.

e Case EF involved an applicant from Afghanistan who is given
humanitarian protection instead of asylum because of the elimination
of the Taliban. The applicant’s father was linked to communists.
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The applicant himself was jailed, whipped and tortured by the
Taliban. He claimed they wanted to recruit him for armed combat.
Humanitarian protection is given on account of “den generelt sveert
vanskelige humaniteere situasjonen i Afghanistan og i henhold til
UDI’s praksis.”

One perception within UDI has been that the grant of asylum was
extended to three years, the staff interpreted this to be a signal that a grant
of asylum should never be reversed, hence they do not use cessation
clauses.

Neither is reference made to the exception to the cessation clause,
Art. 1 C 5 which enables the state to grant protection in spite of cessation
circumstances due to compelling reasons linked to the atrocity of the
experiences suffered by the asylum applicant. This principle is intended to
apply to only a small amount of cases, representing egregious examples of
past persecution experienced by persons at one point identified as
Convention refugees. Within the United States, immigration agencies and
courts have held that applicants are eligible for asylum based on the
severity of past persecution, and need not show a likelihood of future
persecution (see Matter of Chen, 20 I. & N. Dec. 16 (BIA 1989). In Lopez-
Galarza v. INS, 99 F.3™ 954 (9" Circuit 1996) the court identified the
abduction and detention of a woman which resulting in repeated rapes,
denial of food, forced labour, and physical abuse at the hands of the
Sandinista military (regardless of change in government) as constituting
such horrific past persecution meriting asylum. The Court noted for rape to
amount to persecution, the persecutor’s motive must be linked to a
protection ground and explicitly cites imputes political opinion as being
acceptable regardless of the veracity of the imputability. The Court went
further to highlight the importance of considering such acts under the
compelling reasons exception:

“Rape at the hands of government authorities while imprisoned on
account of one’s political views can be an atrocious form of punishment
indeed. The severity of the harm of rape is underscored by numerous
studies revealing the physical and psychological harms rape cause.”

Such exception is relevant to torture and rape victims but unlikely to
be applied:
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e (Case EH involving a woman (Albanian ethnicity) from Kosovo who
was raped along with other women during the war and suffered
epilepsy afterwards as a result of the trauma. Her husband states that
he will divorce her if they return, as she cannot receive proper
treatment in Kosovo. UDI rejects noting:

“Direktoratet har market seg at sgkeren har blitt voldtatt, men viser
til at dette skjedde for tre ar siden og at konsekvensen legger opp til en
fremtidsvurdering. Direktoratet bemerker videre at situasjonen | Kosovo
har endret seg betraktelig siden 1999, og at det ikke lenger foreligger noe
generelt beskyttelsebehove for den albanske befolkningen. . . Direktoratet
har merket seg at sgkeren har opplyst at hun har blitt voldtatt og at hun har
fatt epilepsi etter voldtekten. Epilepsi anses imidlertid ikke & veerte en til-
strekkelig helsemessig arsak for a gi grunnlag for oppholdsstillatelse. Et-
ter en konkret helhetsvurdering mener direktoratet at det ikke foreligger
sterke menneskelige hensyn som danner grunnlage for oppholdstillatelse
etter denne bestemelsen.”

UNE rejects the appeal stating the general social and economic
problems, including the lack of housing and work are insufficient grounds
for protection. Furthermore, they assert that she can attain medication. No
discussion of 1 C 5 is pursued in the decision.

e Case ElI a woman of Albanian ethnicity from Kosovo receives
humanitarian protection instead of asylum. She was abused by
Serbian forces and raped several times in the police station as well as
in her home. She does not want to return because people saw her get
raped there. UDI notes:

“Direktoratet har market seg segkerens anfgrsler om mishandling fra
serbiske styrker. . . situasjonen i Kosovo i dager i midlertid en helt annen
enn da sgkeren forlot omradet. Sikkerhetssituasjonen i Kosovo tilsier ikke
lenger at det foreligger et generelt beskyttelsebehov for den kosovoal-
banske befolkningen. Direktoratet mener at sgkeren i frmentiden ikke vil bli
utsatt for reaksjoner fra hjemlandets myndigheter, enkeltpersoner eller
grupper, som kan karakteriseres som forfglgelse i lovens og konvensjonens
forstand. Det fremkommer heller ikke opplysninger som skulle tilsi at sg-
keren i fremtiden vil veere i en spesielt utsatt situasjon sammenlignet med
andre etniske albanere i omradet.”
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She is deemed to have some contradictions in her testimony and a
lack of clarity, however she is given the benefit of the doubt, but only
receives humanitarian protection. UDI applies a comparative approach
towards the future, but ignores her special circumstances in the past. In
short, there is no analysis of 1 C 5, which may have permitted a grant of
asylum. In comparison the Canadian trial division has held that if the
evidence establishes compelling reasons, the immigration authorities have a
duty to consider the exception regardless of whether or not the claimant
raises it.'*?

Another issue is the difficult circumstances of women who were
raped during the war as a part of ethnic cleansing and have given birth to
children of mixed ethnicity, UDI considers that the harassment and
problems they will undergo upon return do not amount to persecution,
thereby indicating a gender bias and lack of sufficient consideration of the
relevance of 1 C 5, general humanitarian principles, as well as the need to
address the “best interests of the child”:

e (Case EK involving a woman from Yugoslavia who was repeatedly
raped by Serbian paramilitaries and gave birth to a child of mixed
ethnicity. The rape may have constituted both a war crime and part of
a crime against humanity given the context of ethnic cleansing. She
received humanitarian protection instead of asylum. The child is a
physical evidence of the past rape and reflects the concept of the
effects of persecution extending from the past into the future.

Men may also suffer atrocious or appalling experiences meriting a
grant of asylum. For example, in Canada a refugee who was repeatedly
subjected to arrest, detention, torture and whose entire family was
subjected to a plethora of abuses, including rape, torture, assassination, etc.
was considered to have fallen under the exception due to the severity of the
treatment he experienced which essentially negate the impact of changed
circumstances in the country of origin."** In Vongsakdy v. INS, 171 F.3"
1203 (9™ Cir. 1999), the court found grounds for a grant of asylum

3 Rasanayagam, Shayananthy Christelda v. M.CI. (F.C.T.D., no. -816-91),
Wetston, July 25 1995 at 4 cited in Canadian Immigration and Refugee
Board, Interpretation of the Convention Refugee Definition in the Case Law
, chapter 7-9 (December 31 1999).

" Juan Carlos Yong-Gueico et. Al. v. The Minister of Citizenship and

Immigration, Federal Court of Canada, Trial Division, June 25 1997.
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regardless of the change in country conditions given the applicant’s
experience having undergone “re-education”, physical and verbal abuse,
and deprivation of food in a Loatian camp. See also Del Aguila v. INS,
2000 U.S. App. LEXIS 6174 (9™ Circuit) addressing the extortion, mock
trial and sentencing to death of the owner of several gold mines by the
Shining Path.'*

In conclusion, it appears that in some cases the caseworkers grant
humanitarian protection due to the severity of the experience, e.g. repeated
rapes by State and Non-State actors, however it may be argued that the
government would be able to grant asylum by specifically referring to the
exception clause in 1 C 5:

“Provided that this paragraph shall not apply to a refugee falling
under section A (1) of this article who is able to invoke compelling reasons
arising out of previous persecution for refusing to avail himself of the
protection of the country of nationality.”

Recommendation:

e The law should be amended to include the full text of the cessation
clauses contained within the 1951 Convention on the Status of
Refugees. Commentary to the law should include reference to the
standards contained in the UNHCR Handbook para.119 when
referring to 1 C: voluntariness of the refugee’s act, intention to
reavail himself of protection, and actual attainment of such
protection via reavailment. Identification of the fundamental nature

"5 In comparison, consider Case EJ which involved a man of Roma ethnicity
from Croatia who was physically attacked by military police because he did
not want report for military service. His family was killed in the war, his
wife was raped, and his house attacked with a grenade. He was forcibly
displaced and later stabbed. He lacked a house, job, and means to feed his
children. There was no cumulative analysis. UDI rejects noting that there
“ingen fare om forfolgelse i fremtiden . . . trakkassering er ikke forfolgelse. .. sosiale
eller skonomiske problemer knyttet til den hoye arbeidsledigheten er ikke et forhold
som kan danne asyl.” This case reveals lack of focus on past acts amounting to
persection, although it may not amount to 1 C 5 it helps explain why 1 C 5
is never used.
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of changed circumstances (as opposed to transitory changes) via
analysis of de jure and de facto respect for human rights (in
particular those relevant to former dissidents and minorities), legal
reforms, the security situation, the strength of the rule of law.

e [Furthermore, such commentary should include recommended basis
for invoking the compelling reasons exception contained in 1 C 5 of
the 1951 Convention, e.g. experience of atrocious persecution,
including torture and severe rape. Further, it should call for
consideration of the existence of psychological effect, such as post-
traumatic stress disorder and lingering psychological or emotional
suffering.”® (However the absence of such disorder would not be
sufficient to negate recognition of compelling reasons given the
establishment of facts indicating such situation.)

"% See Adaros-Serrano v. Canada (Minister of Employment and Immigration)
(1993) 22 Imm. L.R. (2nd) 31 (FCTD) at 38 cited in Canadian Immigration and
Refugee Board, Interpretation of the Convention Refugee Definition in the
Case Law chapter 7- | 0 at note 50 (December 31, 1999).
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12. Economic & Age Bias

A further issue complicating the grant of asylum is the existence of bias
within the processing. Although the 1951 Convention and the human
rights instruments include non-discrimination guarantees, the asylum
practice unfortunately is not always in keeping with the standards. In some
countries, immigration authorities may reveal a bias against poor refugees,
the Norwegian immigration authorities appear to have the opposite
problem.*” The more education and resources an applicant has, the less
likely he or she is to be considered to merit protection. Although it is
laudable that the authorities provide protection to the most vulnerable
categories, e.g. single mothers with several children, the bias against those
with higher resources promotes the stereotype of the refugee as a drain on
society rather than an active participant. Refugees should not be punished
for revealing high levels of “human capital”, instead they should be granted
an equal right to consideration of their asylum claims without prejudice.
Indeed, increased protection for such persons may improve the society’s
perception of refugees at large. Caseworkers appear to interpret the
existence of economic incentives for migration to negate the validity of
facts establishing a well-founded fear of persecution linked to a Convention
ground. Indeed, in Case AJ involving the nurse from Colombia who was
targeted due to her assistance of guerillas, the lawyer highlighted her
human capital value but this may have worked against her as the
immigration authorities may have interpreted to mean that she should be
considered an economic migrant. In another case from Sudan involving a
woman with a degree in Petroleum was not granted asylum in part because

U7 Gee Otufiez-Tursios v. Ascroft, U.S. Attorney General, 303 F. 3rd 341 U.S.
Court of Appeals for the Fifth Circuit (2002) in which the Court denies
recognition of a motive based on political opinion or social group in a case
involving destruction of property, attempted assassination, and death
threats against a peasant leader of a land cooperative in Honduras. The
dissent by Judge Wiener provides an interesting analysis of mixed motives.
Compare with Del Aguila v. INS, 2000 U.S. App. LEXIS 6174 (U.S. Court of
Appeals for the Ninth Circuit (2000) in which the owner of several mines in
Peru was considered to be targeted by the Shining Path for extortion linked
to political reasons.
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she was considered too resourceful and strong.'® In contrast, within the
U.S., the Ninth Circuit Court has recognized that the asylum seeker may
have mixed motives for fleeing to a country, including economic motives,
which would not negate the recognition of a protection need where the
initial impetus for such flight was linked to persecution.**

With respect to age bias, a minor child who faces gender persecution
Is granted priority in terms of receiving protection. Adult women appear to
be less likely to receive asylum on the basis of gender persecution. In Case
EL involving a woman from Ethiopia who receives asylum after
experiencing bride-kidnapping, forced marriage, rape and beatings, the
supervisor comments in the merknader that if the applicant had been over
18, the conclusion would be different. There appears to be a fear of
“opening the door” to too many women. (She was identified as falling
under social group: “Ethiopian girls who are in danger of bridekidnapping
and who refuse to submit to such”, her past persecution was deemed to be
evidence of future threat of persecution, and her status as a child rendered
internal flight alternative unlikely. Unfortunately this analysis is not
contained in the public part of the decision, only in the merknader.)

Adult males who experience post-traumatic stress may not always be
granted humanitarian protection for compassionate grounds as may be
offered to women or children, thus raising the issue as to whether men have
difficulties attaining recognition of their of victimization resulting in
reversed gender bias. In Case EM, the applicant from Algeria experienced
arbitrary intervention of his home by Islamists. Although the medical report
confirms post traumatic stress disorder and suicidal tendencies, UDI does
not consider this grounds to give protection on compassionate grounds, and
rejects him.

"8 The fact that she was unable to fulfil her potential in her country on account
of her gender was not fully discussed. The caseworkers also ignored her
statements regarding the woman’s right to education and freedom from
circumcision which are forms of political opinions, even if the applicant
herself does not characterize them as such. The caseworkers fail to espouse
an expansive interpretation of rights to offer her protection.

"9 Garcia-Ramos v. INS, 775 F.2nd 1370, 1375 (9th Cir. 1985)- “We do not find it
inconsistent with a claimed fear of persecution that a refugee, after he flees
his homeland, goes to the country where he believes his opportunities will
be best. Nor need fear of persecution be an alien’s only motivation for
fleeing.”
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Recommendation:

e The law should be amended to include a non-discrimination
guarantee addressing race/ethnicity, nationality, religion, political
opinion, sex, social status, disability, property, language, or other
similar criteria. Children, particularly unaccompanied minors, as
well as mothers with children, and elderly shall be entitled to
protection and assistance corresponding to their condition, special
rights, and needs. KRD’s proposed regulations include the following
non-discrimination standard: “Begrepet flyktning skal tolkes uten
forskellsbehandling av noe slag, slik som pa grunn av alder, hudfar-
ge, kjgnn, seksuell orienteering, sprak, religion, politisk eller annen
oppfatning, nasjonal eller social opprinnelse, eiendom, fadsel eller
status for gvrig.”
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13. Cut & Paste Technique of Standard Svar

One of the most obvious reasons behind the low grant of asylum is the use
of standardized answers which identify categories of specific claims as
meriting exclusion from protection rather than inclusion. The
overwhelming pressure placed on both UDI and UNE to be “effective” has
resulted in utilization of “cut & paste” techniques in which standard
formula responses (standard svar) are copied and placed within decisions.
Concept papers may address specific groups, such as minorities, or
particular issues, such as homosexuality. Many of the concept papers are
oriented towards rejection rather than grant of asylum (one notable
exception is the UDI concept paper for Chechnya which is drafted in favor
of providing protection), thus caseworkers who refer to such material are
more likely to draft a denial instead of a recognition claim. For example,
the concept papers for Belorussia include grounds to reject political
activists, victims of domestic violence, homosexuals, victims of crime
(assaults committed by Non-State agents), and persons lacking
employment. The Pakistan concept papers provide language for rejecting
political activists (PPP, PML, and KFM), victims of sectarian violence,
persons subject to forced recruitment, members of the ahmadi religion, and
religious converts. The Russian concepts provide language for rejecting
victims of police corruption or mafia, ethnic minorities subject to
harassment, conscientious objectors, and homosexuals. These papers
provide an indication of the most common grounds for seeking asylum in
these countries, of concern is that some of these issues are very complex
and require individual analysis in order to ensure that the need for
protection has been adequately assessed. Indeed, the fact that these issues
address minority rights, gender persecution, the ability or willingness of the
State to protect its own citizens, and fundamental rights to freedom of
expression, conscience, assembly and association indicate the need for
close scrutiny of cases. It should be noted that Amnesty International
highlighted precisely the same issues as grounds for concern with respect to
the latter two countries.’® In like manner, in spite of human rights reports
attesting to the serious violations of human rights, UDI’s Algerian concept
paper provide language for rejection of the following:

120 Gee http:/ /www.amnesty.org.
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Persons threatened by Islamists, armed groups, GIA,

Persons alleging forced recruitment by either State or Non-State actors,
Persons linked to FIS,

Members of Berber ethnicity and related political affiliation,
Policemen,

Christians,

Homosexuals

Journalists

Persons seeking to avoid generalized insecurity and violence

Thus, the probability for attaining asylum is very slim, as the primary
grounds for protection are essentially negated. In like manner, the concept
papers addressing Somalia address a myriad of issues prompting concern:

Provides language to reject victims of inter-clan violence,

Highlight the general lack of security as not being sufficient to merit
asylum,

Characterizes events as linked to criminal acts rather than persecution per
se,

Rejects the likelihood of a risk of forced recruitment,

Rejects Al-Itjiihad and as viable agent of persecution,

Rejects one’s association with Siyad Barre as grounds for protection,
Recommends internal flight alternative

The first three issues raise concern regarding possible insufficient
individual analysis of the issue of the State’s ability or willingness to
protect victims against persecution by Non-State Actors, the clans’ own
protection duties which have already been discussed previously, as was the
issue of IFA in light of internal displacement. With respect to the issue of
forced recruitment, this issue is significantly complex to merit individual
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analysis, rather than standardized answers. In particular, considering the
existence of reports confirming forced recruitment of children, direct
reference should be made to the Protocol to the CRC on the Involvement of
Children in Armed Conflicts.'*

Some papers highlight specific categories, such as political activists
or journalists who may be targeted and merit protection, this is positive but
may also be limiting in the sense that caseworkers may be more inclined to
reject persons not falling within these traditional categories. Although
these papers leave open the possibility for distinguishing other special
cases, they do not provide criteria or guidance pertaining how to identify
such cases- hence it is less likely that they will be highlighted.

It is faster to cut & paste from concept papers rather than design
individual analysis. This practice is in violation of the asylum seeker’s right
to due process, in the sense that it is questionable to what extent his or her
right to an independent determination may be realized when the response
has been prepared prior to presentation of the claim. Many decisions have
identical wording so that it is difficult to distinguish the analysis of one
case from the other. In addition, the use of standard answer gives the false
impression that there is no analysis behind the decision. Because each
asylum seeker is an individual human being with a specific history, the
public decision should include an analysis which addresses the unique
circumstances of the case.

It should also be noted that this practice is dehumanising to the
caseworkers as well. Rather than being encouraged to utilize their
individual analytical skills, reasoning, knowledge, and creativity in the
elaboration of decisions, the caseworkers are hampered by the cut & paste
techniques which inhibit such actions in order to promote general policies
and “effectiveness”. This strategy deprives caseworkers of the opportunity
to enjoy intellectual stimulation in the performance of their function,
instead the cut and paste technique appears to be repetitive and boring.
Some UDI caseworkers indicated that they were expected to produce one
decision per day, a goal which was not always possible given the

121 Gee UN Security Council, Report of the Secretary-General on Children and
Armed Conflict, S/2002/1299 (26 November 2002) highlighting the UN’s
“limited ability to monitor recruitment or mount responsive interventions
because of insecurity and lack of access” in Somalia.
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complexity of certain cases. Caseworkers admit that there is a tendency to
complete a group analysis instead of individual analysis, although they
working to change this.

The pressure to be effective appears to be an important reason why
the analysis contained within decisions at times appeared to be incomplete.
The ability to explore issues thoroughly requires time. In one case, a
caseworker appeared to be insecure as pertaining his own analysis and
choose to paste in an extra argument without sufficiently linking it to the
substantive facts at hand. The lawyer appropriately demanded explanation
for the grounds for such argumentation but received no response from the
authorities. Other lawyers complain that the responses they receive bear no
direct relation to the arguments and issue they raise in the claims. This
reveals the importance of maintaining lawyers within the system as an
oversight to immigration authorities.

A consequence of this technique is a cycle of canned arguments and
responses within the asylum system, as some asylum lawyers who were
former UDI caseworkers repeat the technique when presenting arguments.
They may utilize the same arguments for many clients, thus neither the
argument from the lawyer nor the response from UDI may be original.
This furthermore compounded in the UNE Secretariat cases which reiterate
UDI’s standard answer without necessarily revealing a separate analysis
(although many of these cases are indeed manifestly unfounded and Dublin
cases). Thus, some asylum seekers may be deprived of an adequate
discussion of the individual components of the cases. However, those cases
which are deemed to involve protection concerns are submitted for review
at the higher instance.

The Nemnda cases included separate, complete analysis, for example
see EN for an excellent analysis of a deserter/conscientious objector from
Russia. The applicant abandoned his post as Captain in the Russian army
because he was opposed to the human rights abuses occurring in Chechnya
(ethnic cleansing, criminal acts, and acts of terror), his superior informed
him that he could make money extorting the local people. He also
considered the war to be illegal under international law. Furthermore, he
cited religious beliefs as preventing fulfilment of military duties. Finally,
he claims to have been persecuted by his superiors who arrested him,
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removed his papers, attacked him, denied him work, and filed false charges
against him. UDI rejects, noting:

“Desertering vil som hovedregel ikke gi grunnlag for asyl. Direkto-
ratet kan ikke se at det er grunnlag for a gjgre unntak fra hovedregelen i
dette tilfellet. Ut fra direktoratets kjennskap til forholdende i Russland vil
sgker ikke risikerer urimelig straffeforfalging pa grunn av dette forhold . . .
Sekers anfarsler er heller ikke av en slik karakter at de sannsynliggjere et
beskyttelsesbehov i Norge i henhold til loven og konvensjonen.”

UNE considers whether the applicant will risk “uforholdsmessig
streng straff pa grunn av forholdet, eller deltakelse er 1 strid med
vedkommendes genuine politiske, religigse eller moralske overbevisning.
Det er imidlertid ikke nok at man er uenig i for eksempel myndighetenes
politikk i forbindelse med konkrete militeere aksjoner. Spagrsmalet vil i slike
tilfeller normalt veere om den militere aksjonenen er fordemt av det
internajsonale samfunn fordi de anses i strid med grunnleggende
menneskerettigheter.”

One may argue that opposition to the specific policy regarding a
military action is a political opinion in itself. UNE rejects given the lack of
international condemnation of the action (including lack of condemnation
by the Norwegian government). The applicant is not considered to have a
right to conscientious objection according to ECHR Art.9 on freedom of
conscience as this article is deemed not to sanction such interpretation
(although this is a point of dispute among theorists). Nevertheless, the
caseworkers states that the applicant never had a problem with the war in
Chechnya from 1994-2000, that it only appeared to bother him when he
was actually sent there. Furthermore, the caseworker states that the facts
do not point to any discrimination regarding recruitment, hence this
possible grounds for protection is inapplicable.

The supervisor instructs the caseworker to assume that the legal
processing will be fair in spite of complaints regarding corruption. She
states that only a small number of persons are prosecuted and amnesties are
given. The caseworker refers to Swedish, Danish, UK, and US practice
denying asylum to deserters and conscientious objectors.

UNE finds no grounds for humanitarian protection, in spite of the
fact that NOAS highlighted incidences of physical attack, torture, risk of
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tuberculosis (citing Norway’s Health Ambassador to Russia, Dr. Harald
Siem, who states that it would be a gross act to send a person to serve in a
Russian prison), and inhuman conditions in Russian prisons. NOAS also
cites an Amnesty International report and a British Home Office report
which address extrajudicial killings of deserters and deplorable prison
conditions. UNE’s own Russia Notat states that although the Constitution
recognizes a right to alternative services, there is no de facto opportunity
for such. De facto punishment is 2 years in jail (on paper it is 7 years).
The supervisor instructs the caseworker that although prison conditions are
not the best, they are working to improve them. The decision notes that:

“Straff for desertering i1 klagerens tilfelle vil etter nemdas syn ikke
vaere a anse som uforholdsmessig streng straff, selv nar en tar i betraktning
generelle opplysninger om forholdene i russiske fengsel. Generell frykt for
a bli smittet av tuberkulose kan ikke endre denne vurderingen.”

Although the applicant is rejected, the caseworker carries out an
impressive, thorough analysis of the relevant criteria for review of the case,
referring directly to UNHCR Handbook, para. 171.

e In UNE Case EO involving a woman of Chechen ethnicity from
Russia whose husband was killed due to his support of rebels and she
herself gave medicine to soldiers. She is given humanitarian
protection by UNE for compassionate grounds instead of asylum due
to the general humanitarian situation in Chechnya, health issues, and
her daughter’s access to school, but there is an excellent analysis in
the merknader addressing protection categories, risk of persecution,
state responsibility, credibility, and inapplicability of IFA. | suggest
that she could have received asylum due to social group or imputed
political opinion.

Decisions must be viewed as an opportunity to elucidate and educate
practitioners and the public as to the relevant protection norms and their
interpretation by the immigration authorities. The use of cut & paste along
with the separation between the private merknader and the public decision
inhibits such function and promotes misunderstanding of refugee law as
well as UDI/UNE practice and policy.

Another common phenomena is the failure to carry out a full analysis
of relevant issues. Decisions may highlight several issues without
discussing any of them in detail.
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e In UDI Case EP involving a woman from Pakistan who is raped by
the police as well as her father-in-law, the caseworker notes in the
merknader concern for the applicant’s real access to justice in a
situation in which the police themselves are the abusers. Although
protection was given in the form of humanitarian protection, the
decision rendered little guidance as to what is the threshold for
deeming a lack of access to protection at the national level. Although
the caseworker identified social group as the relevant category, the
supervisor stated that the persecution did not fall under Convention
grounds- thus the public decision classifies the acts as criminal events
not covered by the Convention. Although the caseworker finds the
applicant credible and considers the case to be among the worst she
has ever seen, she only grants humanitarian protection.

In spite of this context, many UDI caseworkers do engage in
penetrating assessments of legal issues and even moral concerns, however
these discussions are not contained in the published decision, they are
contained in the private merknader:

e Case EQ involving the woman from Croatia whose father was
charged with war crimes for a good example of independent
reasoning, argumentation, and research and Case ER involving a
woman from Somalia who was forcibly married, raped, and abused
contains an excellent analysis of gender persecution resulting in a
grant of asylum,

e (Case ES involving a woman from Pakistan who was subject to severe
domestic abuse and eventually divorced her powerful husband. She
received humanitarian protection in part because of “sgkers vanskelig
sosiale situasjon i hjemlandet”- the public decision rejects a grant of
asylum base on the notions that domestic abuse itself is not
necessarily covered by the Convention, that there is no risk of
persecution. UDI advises her to seek state protection but does not
address the death threat, the husband’s powerful contacts, access to
justice in Pakistan, or human rights reports. However the private
merknader directly address the key refugee and human rights issues:
it identifies social group as the relevant protection category, identifies
gender persecution, and confirms the existence of police corruption
and discrimination against women who undergo domestic abuse. This
Is absent from public view, hence no one is made aware that this
analysis was conducted as the public decision has a completely
different approach.
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e Case ET involving a woman from Afghanistan who is given
humanitarian protection instead of asylum, although she was whipped
and threatened by the Taliban because she worked as a makeup artist,
walked alone, showed her hands, and wore white shoes. The
caseworker includes a good discussion of social group in the
merknader and addresses discrimination against women, but asylum
IS not granted.

e Case EU involving a man from Somalia who is a writer who
addressed the conflicts in Somalia and was jailed, tortured, and
sentenced to death. This decision contained an excellent persecution
analysis and use of benefit of the doubt). Hence, neither the asylum
seeker nor the lawyer in the case are made aware of the central
discussions relevant to the final decision. Not only does this also
present grounds for attack due violation of due process, as the asylum
seeker may be deprived of the knowledge of possible grounds for
appeal, it also inhibits dissemination of refugee policy and practice
within UDI to the lawyers and general public. Thus, another reason
why this technique should be abandoned is that it inhibits
transparency within the system. It is difficult to develop a coherent
refugee practice when the caseworkers do not communicate to the
lawyers their reasoning in arriving at a decision. The discussion
pertaining the grounds for asylum as opposed to humanitarian
protection is hidden.

e Case EV, the caseworker presents a solid persecution analysis,
specifically highlighting kidnapping, forced marriage, rape and
beatings to constitute serious abuse falling within the national and
international standard. She formulates a category for protection
under the social group standard- “Ethiopian girls who are in danger of
bride-kidnapping and who refuse to submit to such.” In addition, she
highlights the risk the applicant faces that her own family will send
her back to her husband.’”® It is a shame that the excellent analysis is
present only in the merknader, because had it been placed in the
decision itself it could have served as a useful precedent for lawyers
and other caseworkers, as well as UNE/UDI.

22 Case EW also contains an excellent analysis in the merknader. The
caseworker elaborates the standard “young girls who are in danger of being
kidnapped and are not willing to partake in such.” She cites the Fatin Case
as well as Einarsen. She notes the absence of protection by both State and
Non-State actors.
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The canned responses are reiterated on both levels, (although less
prevalent in Nemnda decisions), and a lack of individual analysis is
maintained. It may be that the immigration authorities may be reluctant to
set progressive precedents and this appears to one of the reasons as to why
there is a lack of clarity as to what are the grounds for receiving asylum in
Norway.

Chain Refoulement

Although these cases were not of primary interest to this study, some of the
most impressive decisions included analyses by caseworkers which
disagreed with the assessments by immigration authorities of other
countries, such as Sweden and Denmark. Caseworkers who scruitinized
the analysis carefully and arrived at different conclusions than their
counterparts in other countries, thus exhibiting dedication to the principles
of due process and human rights in general. Given the Schengen regime, it
Is essential that caseworkers be encouraged not to be complacent with
regard to human rights protection. UDI & UNE should be aware of the
recognition rates for each nationality in the countries of return, as well as
the existence of safe third country agreements with nations outside Europe.
The danger exists that as both institutions receive increased pressure to be
effective, review of these cases risks becoming cursory, thus caseworkers
need to take care not to engage in formalistic analysis which overlook
protection issues. By returning asylum-seekers to countries which have/or
will probably violate the non-refoulement principle, Norway risks ultimate
responsibility for pursuing ““chain refoulement™ which is prohibited under
§15 of the law.
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14. Inter and Intra-Institutional Communication
on Asylum Policies

At present there appears to be insufficient interaction between the different
asylum sections both within and between UDI and UNE. At the internal
level, there may be an underlying degree of competitiveness to perform
well. Due to their separation from each other, there is a lack of coherence
with respect to the development of protection strategies. The different
asylum sections should be encouraged to share and develop protection
strategies together. They could present cases to each other for evaluation
and discussion in order to exchange experiences and knowledge in order to
develop analytical and drafting skills. Practices vary between the different
sections even as pertaining the same exact issues, e.g. gender persecution,
forced recruitment, etc. Similarly, the asylum sections do not always
welcome input by the interview sections regarding the handling of cases.
Instead of pursuing a climate of positive exchanges to ensure the evolution
of refugee policy, competitiveness and territorialism may negatively inhibit
communication,

Recommendation:

The different sections should be encouraged to seek out each other’s inputs
in order to pursue a holistic approach to case determination. A positive
development is that both UDI & UNE have promoted such initiatives this
year.

Regarding inter-institutional interaction, officially, UNE staff do not
directly contact UDI caseworkers in order to maintain the independence
and integrity of the institution. Meetings are held at a higher level. Thus
there is no open, direct exchange between those who actually render
individual analysis in cases. In practice, some UNE & UDI staff may
contact each other unofficially in order to promote greater understanding of
the background of cases and protection issues. However, the lack of direct,
open communication between the staff within the institutions inhibits the
elaboration of a common interpretation of the grounds for provision of
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asylum and humanitarian protection. UNE staff may not always
understand the reasoning behind UDI decisions because they don’t separate
the asylum analysis from the humanitarian protection analysis. Similarly,
UDI staff may not always understand UNE’s analysis in certain cases.
UNE does not see the new UDI decision after UNE sends it back, thus
there is little follow-up of cases or issues. Although the separation is
intended to maintain the independence of each institution, one of the
consequences is the worsening of misunderstanding between them as well
as split protection policies. One example is the divergence on issues
pertaining to homosexuality, mentioned previously, where UNE staff
believe that UDI has liberalized its policy pertaining to this group in order
to improve the asylum rate, thus they interpret the change as pursuing
political concerns as opposed to protection policy. The problem is that
refugee protection policies are indeed often a result of merged interests,
thus the maintenance of individual review of cases is intended to uphold
due process and equal protection interests. Indeed, the phrasing of
decisions in such cases may explain the misunderstanding, instead of
describing the analysis of the fundamental nature of the right at stake in
comparison to the weakness of the State interest in criminalizing such
conduct, as well as the likelihood of its violation, the UDI decision may
appear formalistic- consider Case GB involving a man from Iran facing
threat of arrest on account of his homosexuality, asylum is given “ut fra
den asylpraksis falger i homofilisaker, innvilges sgker asyl.”

Recommendation:

It would be helpful for caseworkers to be allowed to communicate with
each other in order to discuss the principles behind analysis of cases, as
well as to encourage common protection norms. UNE announced that they
have sent a letter to UDI to encourage monthly meetings to discuss the
criteria utilized for the determination of asylum, and one meeting was held
in February 2002 at KRD. Such initiatives are very positive. UNE
prepares internal notats on issues, such as Jews in Russia, gender
persecution, exclusion, etc. which should be shared with UDI, and UDI
should share its own research with UNE, e.g. gender persecution in
Pakistan.
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14.1 Strategies used for “tvilsaker” and Lack of Confidence
Among Caseworkers

At the UDI level, some caseworkers appeared to adopt a strategy of
rejecting cases in which they are unsure as to the appropriate response to a
particular issue or complex situation. The caseworkers assume that the
asylum-seeker will automatically appeal to UNE, which is then expected to
provide a signal to UDI as to how to handle such cases.’”® This tactic does
not always prove successful in those cases in which the UNE Secretariat
adopts the same language and argumentation utilized by UDI with little
variation.

At the UNE level there appeared to be a perception is that there are
very few cases which result in a grant of asylum because many of the
“tvilsaker” tend to be granted humanitarian status by UDI, thus they do not
appeal. One of the reasons behind such practice may be the caseworkers’
fear or insecurity with respect to embarking on a complex asylum analysis,
thus humanitarian status appeared easier to define given the acceptance of a
broader, less specific analysis. It appears that that cases which are
appealed are considered to often address issues beyond the “grey zone”.
The Secretariat alleges that its cases are primarily composed of manifestly
unfounded claims. Thus, it practices a tradition of comity towards UDI,
generally upholding their decisions (often repeating the same language). It
has never overturned a decision in order to grant asylum, as cases involving
a protection issue are submitted for further processing at a higher level.

There may be a degree of skepticism towards progressive precedents
resulting from full Nemnda meetings, in which two members of the
Nemnda may vote in favor of a grant asylum in cases in which the
Secretariat’s past practice would have denied such protection. The
innovation in protection principles may be deemed to result from the
participation of outside actors, some identified with different forms of
human rights advocacy work, thus the objectivity of the analysis may be

2 Some UDI caseworkers point out that UNE has a tendency to overturn their
decisions involving children, thereby indicating a policy of improving
protection of this vulnerable category.
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called into question. However, given that one case alone is insufficient to
create binding precedent, such decisions may sometimes be viewed as
“harmless” anomalies. It should be noted that given institutional resistance
to innovative approaches to human rights/refugee law interpretation, the
inclusion of outside actors may actually be positive in that their
participation may reflect the changes in human rights protection. To some
extent, the outside actors may actually be more updated as to such
evolution, or they may be less concerned than UNE as to “opening the
door” to a wave of new claims via the grant of asylum. Each case requires
individual analysis based on the person’s own fear of persecution
(regardless of the fact that many others share the same fear). In fact, in
comparison, Canadian statistics revealed that in spite of fears that a flood of
claims would result from recognition of gender-related persecution, there
was no such consequence.’® On the contrary, asylum claims from women
remained at around the same rate as before the promotion of protection
standards in their favor. There appears to be pressure on the immigration
authorities to restrict a flow of immigration which becomes conflated with
the protection analysis. Refugee issues should be separated from general
immigration concerns.

As mentioned previously, there appears to be inhibition within UNE
with respect to engaging in evolutionary practice which deviates from past
practice, possibly due to fear of being accused of engaging in “politics” or
of violating asylum seekers rights to equal protection under the law. This
effectively stagnates the development of asylum law due to stringent
reliance on the past without questioning whether such action may actually
prove in violation of asylum seekers rights to fair determination of claims
in light of changes in the understanding of protection needs and rights.

Furthermore, this perspective relies on a myth that the immigration
authorities’ own practice is devoid of variances among caseworkers and
sections. In fact, | found a diversity of approaches to refugee protection
among the individual caseworkers and asylum sections. Instead of fearing
diversity, the caseworkers need to be encouraged to feel comfortable

2 Women continue to form only 34-39% of asylum-seekers to Canada, figures
cited by Nahla Valji & Lee Anne De La Hunt, Gender Guidelines for Asylum
Determination ( The University of Cape Town Legal Aid Clinic 1999).
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discussing different opinions with respect to the manifold grey issues
within the field of refugee law.

The leaders of the UDI asylum sections state that they have received
the signal to raise the asylum recognition rate and consider evaluation of
their section’s performance to be linked to this rate. This policy does not
appear to be pursued at UNE. However, they state that the signal was
given without accompanying systematic guidelines to show how to grant
asylum- e.g. what are the standards to be utilized in wider assessments and
which type of cases merit an upgrade in protection.

e A curious example of the lack of clarity in how to go about raising
the recognition rate is revealed in Case N involving a male Chechen
applicant who was detained by Russian forces and severely abused on
account of his political involvement and ethnic background. His
house was burned to the ground and his brother was killed. In the
"merknader”, the caseworker notes “I tillegg har vi fatt beskjed . . . at
vi skal veere rausere med & gi asyl i tvilstilfeller”. Nevertheless, the
caseworker grants the applicant only humanitarian protection (further
education in humanitarian law would have helped the caseworker
identify the acts as constituting persecution in order to ground a grant
of asylum).

Thus, there is a lack of clarity as to how policy changes may
translated into practice, as well as which actors oppose the granting of
asylum. When in doubt, caseworkers are more likely to grant humanitarian
protection.

e Consider Case FZ involving a man from Congo who deserted
Mobutu’s military force and faced a risk of arbitrary detention and
potential loss of life upon order by Kabila. He is given the benefit of
the doubt, and although the caseworker refers to ECHR’s guarantee
against inhuman treatment in relation to an Amnesty report
confirming the maintaninece of a death row practice in Congo, the
caseworker does not identify “social group” or “political opinion” and
grants only humanitarian protection instead of asylum.

Caseworkers need further education in human rights, humanitarian
law, and refugee law. At present, their training is too short, some UDI
caseworkers received only one day of training in refugee legal theory.
Human rights and humanitarian law was not covered sufficiently. The lack
of training creates an anxiety among the staff which inhibits confidence in
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their job. Thus insecurity pertaining to the understanding of the
applicability and relevance of developments within the international arena
results in a defensive, insular practice which largely adheres to past
practice.  Other times, caseworkers rely on their specific country
knowledge to contest the relevance of legal protection standards, thus
resulting in a battle between contextual knowledge and theory- e.g. a staff
member noted that guidelines on gender discrimination in the workplace
were not relevant to his cases from the Sudan but perhaps were more
applicable in another country.

Staff members should be informed that they are indeed “human rights
officers” who are charged with upholding the standards contained within
theses instruments. The linking of their jobs to humanistic norms may
serve to inspire them to pursue a fair, thorough processing of claims.
Whereas the current de facto motto within the system appears to be
“pursuit of effectiveness”, it should be altered to “respect for human
dignity”. In such manner, when caseworkers are given a sense of higher
purpose to their jobs can they truly be effective.

Specialized courses on women’s issues, minority rights, children’s
rights, etc. have been and/or should be pursued. Supplementary education
on psychological, sociological, and even medical aspects of the refugee
experience should also be pursued. The positive leadership of Trygve
Nordby at UDI indicates that there is will among the leadership to
implement changes in practice in order to uphold the standards of the 1951
Convention on the Status of Refugees and relevant human rights
instruments.

As aptly noted by Manuela Osmundsen at UDI, there is a need to
create an intellectual environment within UDI, to stimulate the sense that
refugee work is a science in itself, composed of multidisciplinary
influences. Thus, UDI appears to have already embarked on such transition
and its leadership recognizes the needs and interests of the staff. The most
important factor in encouraging further development is for KRD, political
actors, and the media to reduce the pressure on the institution to be
“productive” in terms of quantity, and instead welcome its initiatives to
develop the quality of analysis in order to fulfil a protection role and
uphold the standards contained within the 1951 Convention.
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Recommendation:

UDI has recently appointed a specific legal advisor to address
implementation of human rights in practice, however there may be a
need for additional staff to disseminate new juridical guidelines to
address “tvilsaker” for in-house use by the caseworkers.

UDI should establish sections to tackle specific issues such as gender
persecution, forced recruitment, exclusion, and other issues requiring
special expertise. This will permit the top caseworkers to concentrate
on complex topics and develop a coherent practice which relates to
protection principles rather than adhere to general policies
regarding the country of origin.

Similarly, UNE should appoint a special legal adviser to disseminate
information on the evolution of international human rights and
refugee theory and case law, as the caseworker often do not have the
time to keep up with changes at the international level.
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15. Conclusion

Executive Summary

The challenge to uphold the standards contained within the 1951
Convention as well as other international human rights instruments
requires reform of the legislative framework and supporting regulations,
increased cooperation among the different institutions addressing refugee
issues, improved education of caseworkers & lawyers, and reduced
external pressure to be effective in terms of production in favour of
protection.

The *““grey area’ between asylum and humanitarian protection is a
result of several factors:

With respect to the Aliens’ law and its implementing regulations, the
study found that the law was unclear: the text of the refugee definition
contained in Article 1 of the 1951 Convention is absent and the normative
terminology remained undefined.

Review of the cases revealed a lack of systematized approach when
discussing persecution: there was limited reference to human rights
instruments (although this appeared to improve in 2003) and recognition of
human rights exhibited bias in favor of jus cogens rights and limited
cumulative analysis of human rights. Persecution committed by Non-State
Actors is less likely to be recognized as forming basis for recognition of
asylum and more likely to receive secondary status. Persecution occurring
within the context of generalized violence or other conflict is often deemed
not to merit asylum, but rather humanitarian protection. There is no
recognition of mixed motives for persecution, nor mixed motives for flight.
Past persecution often resulted in a grant of humanitarian protection over
asylum, regardless of potential evidence of threat of future persecution or
possible relevance for application of a *““compelling reasons™ exception.
The maintainance of a comparative standard which requires individuals to
demonstrate that they are more at risk of persecution than others renders
recognition of asylum difficult.
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The notion of “torture and cruel, inhuman, or degrading” treatment™
revealed gaps in application due to lack of comprehensive guidelines and
variable reliance on proffered evidence (including medical and psychiatric
evidence). To some extent, it appeared that criteria for protection on
account of compassionate grounds ““sterke menneskelig hensyn” required
less analysis than the grounds for legal protection, and hence may in part
explain the preference for humanitarian protection over asylum.

Reference to the protection categories contained within the 1951
Convention is partial, “political opinion’ appears to be given priority over
the other categories, however it is interpreted restrictively and *“social
group™ is applied in a limited manner, thus rendering difficult the
establishment of a nexus to the persecution in order to grant asylum.

The lack of harmonization of burden of proof standards pertaining to
asylum determination as opposed to non-refoulement analysis relevant for
humanitarian protection, as well as maintainance of a high burden of
proof, are among the primary reasons why the secondary protection is
given.

Another important factor is the merger of credibility determination
with protection analysis, asylum is more often given to highly credible
applicants, while cases involving doubts regarding credibility or risk
assessment are granted humanitarian protection. Evidentiary problems
complicate the determination due to partial submission or analysis of
evidence, partial identification of protection issues and standards by
lawyers and caseworkers, lack of corroborative evidence, and merged
arguments by lawyers and NGOs pertaining to asylum and humanitarian
protection.

The use of standard answers drafted towards exclusion from asylum
also promote selection of humanitarian status. The failure to place the
analysis behind the grant of asylum or humanitarian protection within the
public decision violates basic principles of due process and inhibits
understanding of protection criteria among the lawyers and applicants, as
well as the society at large.

The cases revealed bias in terms of provision of asylum to persons
based on age or lower socio-economic class, regardless of the existence of
common protection needs. Further, the existence of policies as pertaining
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certain groups, based on nationality, vulnerable status, often results in
provision of humanitarian protection rather than asylum based on
individual specific circumstances.

Limited reference to unremedied effects of persecution or presence of
new threats in post-settlement situations, as well as variable use of
“internal flight alternative”, particularly with respect to situations
involving internal displacement situations are additional problems
diminishing the grant of asylum. There appears to be a tendency to
formalistically rely on the presence of international organizations to justify
a finding of lack of protection need.

There is a need for increased inter and intra institutional
communication as different sections within institutions have different
practices with regard to the same protection issues, and there is variance
between UDI and UNE with respect to asylum policies, e.g. penalization of
homosexuality.

Finally, political actors and the media place significant pressure on
the immigration institutions to be productive in terms of quantity of
decisions and thereby diminish the ability of the caseworkers to improve
their protection analysis.

This report provides recommendations for legal and systemic reform
in order to diminish the “grey zone” between asylum and humanitarian
protection

Below | present in the form of lists, the conclusions pertaining to the
low asylum rate, the grounds for provision of humanitarian protection,
suggestions for legal reform, and suggestions for systemic reform in order
to eliminate the “grey zone”.
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15.1 Conclusions pertaining the Low Asylum Rate

The conclusions of this author that the low asylum rate is due to the
following factors:

1) Lack of clarity and comprehensiveness within the asylum law with
respect to asylum, humanitarian protection, and protection for
compassionate grounds

2) Lack of education among caseworkers and lawyers within human rights,
refugee law, and humanitarian law resulting in:

A Narrow interpretation of the protection categories:
1) political opinion
a) Reference to poltical activity rather than opinion
b) Lack of reference to imputed political opinion

c) Elitist application of political opinion-leaders are
favored over non-leaders

i) social group

3) Lack of harmonized burden of proof standards between asylum and
non-refoulement determination, maintainance of an excessively high
burden of proof standard

4) Maintenance of a dualist approach to the role of human rights within
the national legal regime

5) Pressure to maintain a restrictive policy by the government and media-
conflation of general immigration policies with refugee protection

policy

6) Maintenance of a culture of exclusion within the immigration
authorities based on reliance on past practice as opposed to
developments within theory or international/comparative case law

7) Limited recognition of persecution by non-state actors and persecution
occurring within situations involving generalized violence or protracted
conflict.
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8) Failure to identify mixed motives in cases involving acts which merge
criminal motives with persecutory motives linked to the Convention
protection categories.

9) Failure to identify mixed motives for migration, economic concerns may
coexist with fear of persecution,

10) Limited use of cumulative analysis of human rights violations which
constitute persecution collectively (socio-economic and civil and
political)

11) Use of a comparative standard in cases originating from protracted
conflict, applicants have to demonstrate that they are in more danger
than others rather than assessing the case with respect to the
applicant’s own well-founded fear irrespective of the fact that there are
many others in the similar situation

12) Conflated arguments presented by lawyers and NGOs- merger of
arguments pertaining to asylum and humanitarian protection

13) Conflated analysis of evidentiary and protection issues by
caseworkers, decisions are based more on credibility than protection
need- lack of evidentiary/credibility guidelines

14) Faulty collection and analysis of evidence by lawyers and/or
caseworkers- lawyers may fail to submit corroborative evidence,
caseworkers may fail to address such evidence when submitted

15) Use of standardized answers by the immigration authorities which
are drafted towards exclusion from protection

16) Use of standard formulations by lawyers which do not present full
arguments or identify all relevant protection issues or standards

17) Insufficient consideration of past persecution as evidence of future
persecution, lack of recognition of the protection continuum pertaining
to persecution, alternate emphasis on the past v. the future depending
on the facts in order to promote exclusion from protection

18) Lack of sufficient analysis of the threat of persecution in return
situations to post-settlement societies, formalistic reliance on presence
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of International Organizations to justify lack of finding of protection
need

19) Misapplication of Internal Flight Alternative in situations with
internal displacement crises- Lack of comprehensive guidelines to
establish criteria for analysis

20) Insufficient intra and inter-institutional communication
21) Lack of application of the exception to the cessation clause, 1 C 5

22) Excessive pressure to be productive in terms of quantity of decisions
instead of quality (protection is sacrificed in favor of production)

23) Tendency towards group assessment in UDI based on nationality,
ethnicity, sexuality etc.- provision of asylum, humanitarian protection,
or rejection linked to group membership rather than individual
assessment

24) Tendency towards economic, age, and gender bias within the asylum
determination process- Lack of non-discrimination standard within the
law, absence of guidelines on women and children

25) High number of manifestly unfounded claims, in part due to lack of
regular migration alternatives

15.2 Conclusions pertaining the selection of humanitarian
protection instead of asylum

The reasons for selection of humanitarian protection instead of asylum are:

Use of a lower burden of proof for the non-refoulement assessment
granting humanitarian protection based on threat of persecution as opposed
to the asylum determination also contingent on a determination of a threat
of persecution. The applicant may fail to meet standard of proof on risk of
future persecution (“med rette”), but may meet lower standard of fear of
persecution for non-refoulement (“kan frykte”) or threat amounts to threat
to life, not persecution linked to Convention Ground
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Lack of reference to “subjective” criteria relevant to establishing a
“well-founded fear” of persecution, reliance on objective criteria which
limit consideration of individual variances from general trends.

Maintainance of comparative standard in cases originating from
nations undergoing generalized violence or internal conflict, applicants
have to demonstrate that they are in more danger than others rather than
assessing the case with respect to the applicant’s own well-founded fear
irrespective of the fact that there are many others in the similar situation.

Failure to identify Convention grounds in the execution of the war-
targeting, the objective of the war may be linked to Convention Ground.

Partial application of the 1951 Convention protection grounds:

social group which is considered to be a flexible category is rarely
applied.

Political opinion is referred to more than other categories, and it is
applied in a limited manner:

Reference to political activity rather than opinion (which would
include passive forms of opinion)

Lack of reference to imputed political opinion- there is no
requirement that it should be actually expressed or that it actually be held
by the applicant as long as the persecutor believes it to be true.

Elitist application of political opinion, leaders are favored over non-
leaders (use of the spotlight approach)

Preference for jus cogens violations over non-jus cogens violations,
insufficient cumulative analysis of human rights.

Lack of consideration of relevant human rights standards, including
CRC, CEDAW, etc. dependents such as child not always evaluated
separately

Non-recognition of mixed motives-
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Identification of criminal motives is utilized to deny asylum,
regardless of the fact that there may other motives linked to the 1951
Convention categories.

Asylum seekers may have both an economic interest and a fear of
persecution which prompts migration

Insufficient analysis of the de facto ability of the State’s ability or
willingness to protect the applicant:

reliance on general reports or the presence of international monitors
inhibits finding in favor of the individual.

Applicant is faulted for his failure to seek protection in State of origin

Reference to State’s alleged lack of support for persecutory acts by
Non-State actors, irrespective of whether it takes actually takes measures to
punish offenders

Merger of credibility determination with protection analysis, asylum
is given to highly credible applicants, while cases involving credibility
doubts or doubts regarding risk of persecution are granted humanitarian
protection

Pre-determined policies regarding groups- humanitarian protection
will be given according to nationality or other select group identity,
limiting grant of asylum as it is assumed that protection is given with the
lower status

Shifting practice regarding time of persecution, when evidence points
to past persecution, the caseworker argues that future risk is necessary,
when the evidence points to future risk, the caseworker states that there is
insufficient past persecution Insufficient past persecution or lack of
recognition of past persecution:

Violations are deemed not to be severe enough

If severe, violations are deemed to amount to harassment or criminal
acts often committed by Non-State actors

Violations are characterized to be a consequence of generalized
violence (thus lacking individual targeting)
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Lack of consideration of past persecution as evidence of risk of future
persecution

Lack of consideration of extreme past persecution such as torture or
severe rape which may merit consideration of 1 C 5 Failure to apply the
exception to the cessation clause in cases involving compelling reasons
Article 1 C 5 of the Convention, severe torture or rape linked to
Convention Ground.  Although these would address only a small
percentage of cases, it merits attention.

Insufficient recognition of non-state actor persecution- it is labelled
as criminal acts

Discriminatory practices- applicants with strong educational
background, career experience, etc. are assumed to be economic migrants
not refugees, minor girls enjoy greater protection than adult females when
threatened by gender persecution

Insufficient assessment of the threat of persecution in post-settlement
situations

Lack of identification of relevant protection category,
misunderstanding of protection category, e.g. failure to apply imputed
political opinion or social group

Focus on compassionate grounds, e.g. health, minor status, etc.

Compliance with guidelines for group, e.g. families with children,
single,unaccompanied minors, Chechens

There are changed circumstances in the country of origin, such as
shift in regime Dbut lack of stability renders return unfeasible, e.g.
Afghanistan

Lack of corroborating evidence, e.g. dearth of reports on forced
recruitment of children or adults in Asia, the Middle East, and Africa, lack
of medical documentation, or other documentation

21) Partial submission of evidence, arguments or identification of
protection standards and issues by lawyers , partial evaluation of submitted
evidence by caseworkers



210

22) Application of 15 month rule

In contrast, cases receiving asylum include high profile political actors who
are highly credible (good memory of events, sufficient details, etc.), or in
the case of gender persecution, have caseworkers with a solid
understanding of human rights and refugee law.

Recommendations for Legal Reform

The summary of recommendations for Legal Reform, including
amendment of the law and regulations, as well as identification of topics to
be addressed in the form of guidelines are as follows:

e The Storting should consider whether KRD should be given a
mandate to elaborate guidelines, otherwise such initiative should be
pursued by UNE & UDI jointly

e Incorporation of text of definition, exclusion, and cessation clauses of
the 1951 Convention, correction of the Norwegian translation of the
definition. Commentary to the law should clarify that the 1951
Convention does not refer to a “margin of appreciation” in its
interpretation, such view is erroneous. Interpretation of the refugee
definition must conform to the standards set in the Vienna Convention
on the Law of Treaties, i.e. good faith interpretation in accordance
with its ordinary meaning considered in context and light of its
objective purpose (which in the case of 1951 Convention is
humanitarian in nature).

e Commentary to the law may seek to cross reference to human rights
and humanitarian law instruments in order to establish standards for
protection and exclusion- general reference to international
instruments that Norway has ratified, reference to specific
instruments such as CCPR, CAT, etc. or direct reference to specific
standards within the instruments such as ““best interests of the child™.

e Commentary clarifying framework for analysis of persecution:

e Reasons- Motives for persecution based on discrimination linked to
Convention Ground, e.g. elimination of minority. It is possible to
have mixed motives- part are based on Convention grounds, and part
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on non-Convention grounds. In war, consider legitimacy and
objective of war/action

Interests- Identification of human rights affected- cumulative civil
and political as well as social, economic and cultural rights

Measures- Acts or omissions affecting human rights- consider
proportionality, discriminatory application, duration, scope, etc. For
example, infliction of harm, denial of participation rights,
discriminatory policies, etc.

e Reform of the standard for humanitarian protection: Inclusion of
reference to freedom, safety, and physical integrity, Inclusion of
“degrading’ treatment.

e Commentary explaining subjective, objective elements of well-
founded fear. Subjective criteria should be on par with objective
criteria.

e Commentary should address what is meant by “protection by the
State of Origin”- explanation of state ability or willingness to
protect applicant from prosecution- investigate, prosecute, provide
remedies, etc.

e Recognition of Non-state actor persecution due to State’s
unwillingness or inability to protect, persecution by quasi state or
de facto authorities, or persecution by non-state actors where the
State has collapsed

e Reference to international organizations or other non-state actors
as agents of protection should not be formalistic, assessment must
be made of the extent to which such actors are actually able to
enforce the rule of law, protect minorities, provide remedies for
victims, etc.

e Harmonization of burden of proof standards utilized for asylum
determination as well as non-refoulement determination- for both
prongs of threat of persecution, as well as threat of torture, loss of
life, freedom or physical integrity.
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Incorporation of benefit of the doubt standard within the
commentary to the law. KRD’s proposed regulations include this
provision.

Creation of evidentiary/credibility guidelines (full elaboration is
presented in the recommendations for 4.1), including:

Caseworkers should place credibility analysis in the public
decision in order to permit applicants and their lawyers to
understand how the determination was made and whether there
was error or misunderstandings

Recognition that credible, uncontroverted testimony of an
applicant is sufficient to sustain burden of proof without
corroboration

Credibility determination should be based on the individual’s
circumstances and the evidence presented

The applicant must given an opportunity to respond to credibility
issues, including absence of documents or use of false papers

Recognition that caseworkers have a duty to consider all evidence
presented, even if contradictory.

Caseworkers should point to specific substantial reasons within the
record for disbelief, and avoid speculation or conjecture or
reliance on minor inconsistencies

Recognition that past persecution creates a legal presumption in
favor of asylum which may be rebutted by the State if there are
changed circumstances.  Recognition that the existence of
compelling reasons for being unwilling or unable to return to the
country would permit provision of asylum in accordance with 1C5
of the 1951 Convention.

Consideration of contextual situation, for example evidence of
gross, flagrant or mass violation of human rights in the country of
origin in cases alleging torture, consideration of evidence
addressing persons in similar situation, reports on country
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conditions. Caseworkers should consult all available reports on
protection issues and country conditions.

The caseworker should take into account cultural factors, age,
education, gender, and psychological disorders which may result
In vagueness or gaps within the testimony

Commentary explaining “imputed political opinion”- need not be
enunciated in pubic, nor actually held by the applicant. The
proposed KRD regulations address this.

Definition of social group in harmony with UNHCR model- the
existence of a common characteristic which may be internal or
external, innate, unchangeable, or which is fundamental to identity
or conscience or the exercise of one’s human rights. The
proposed KRD regulations include a definition of social group
which is similar to the above model.

Cross reference to human rights standards relevant to the
protection categories, e.g. CERD for race, UN Declaration on
Minority Rights for Nationality (although nationality may belong
to a group establishing the majority of a country (when repressed
they are treated as inverse minorities), CCPR art. 18 for religion,
CEDAW for social group (and others), Arts. 19-22 for political
opinion, etc.

Creation of Gender Guidelines (see paper on Gender) and
Guidelines for Children which use the CEDAW and CRC as
frameworks for protection analysis. Review and study of the cases
involving return of children to the Balkans is recommended.

Recognition of possibility of identifying persecution of individuals
and groups within generalized conflict.

Elimination of use of standardized answers or automatic relegation
to “manifestly unfounded” determination in cases involving
conscientious objectors and deserters utilizing jus ad bellum and
jus i bello references as well as other relevant human rights and
refugee law principles, including non-discrimination norms,
proportionality in punishment, freedom from inhuman treatment,
etc (See recommendation for 7.2.4). This author has submitted a
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post-doc application to conduct a complete assessment of these
cases and help establish guidelines for UNE & UDI.

Recognition of a non-comparative approach- cases should be
evaluated with respect to whether the applicant’s risk is of
sufficiently serious harm and is linked to a Convention Ground, not
whether it is greater than the risk of others (see section 5.3)

Clarification that the existence of mixed motives is insufficient to
deny protection, e.g. persecution may occur in situations involving
merged criminal and discriminatory motives linked to a
persecution ground (see section 5.3)

Clarification that the existence of mixed motives for migration is
insufficient to deny protection, an asylum seeker may flee because
of threat of persecution linked to a Convention ground and in
addition seek economic security, one factor does not negate the
other (see chapter 12)

Elaboration of a non-discrimination standard to inhibit bias in
asylum determination based on race/ethnicity, nationality, religion,
political opinion, sex, social status, disability, property, language
or other similar criteria. KRD’s proposed regulations include a
similar standard.

Recognition of need for new non-refoulement analysis in post-
conflict situations- Creation of guidelines to address return-
addressing criteria of voluntary, safety, and dignity (See
recommendations for chapter 9 addressing infrastructure,
military/paramilitary activity, anti-refugee sentiments within local
population, existence of IDPs, non-discrimination guarantees,
protection from armed attack, respect for family unity, access to
schools, protection from arbitrary detention, etc.)

Creation of guidelines to clarify the principles of protection based
on compassionate grounds, in consultation with experts in
medicine, psychology, child welfare, etc. This should also clarify
the standards for lifting a decision to a legal protection category
when the human rights analysis reveals cumulative grounds for
protection.
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e Commentary to the law should cross-reference the CAT and the
ECHR, including commentary containing the basic definition of
torture and cruel, inhuman and degrading treatment and a list of
relevant evidence to substantiate a claim. Guidelines should be
issued addressing the interpretation of standards pertaining to
torture and cruel, inhuman and degrading treatment, referring to
the case law of the Committee Against Torture and the European
Court of Human Rights.

e Commentary on exclusion may cross-reference straffeloven’s
definition of terrorism, as well as the Convention on Transnational
Organized Crime and its Protocols (2000) and the International
Convention for the Suppression of the Finanacing of Terrorism
(adopted by the GA 1999). It may cross-reference the ICC Statute
as well as the Geneva Conventions and Protocols. Commentary
should also address serious crimes and relevant mitigating factors,
and reiterate need to be careful when applying exclusion.
Recognition of the State’s duty to include prior to exclude, to
uphold individual’s fundamental rights to leave, to return to their
own countries (Article 12 CCPR) and to seek asylum (Art. 14
UDHR). Recognition that exclusion clauses should be applied
cautiously.

e Address the protection gap between use of Internal Flight
Alternative and promotion of internal displacement: UNE & UDI
should review their practice with respect to use of Internal Flight
Alternative.  Common guidelines for IFA application to be
developed. Reference to the Norwegian Refugee Council’s Global
IDP Database is advisable for caseworkers considering use of IFA.
KRD’s proposed regulations should be expanded to include
reference to the establishment of a lack of risk of serious harm not
amounting to persecution, guarantee of basic socio-economic and
civil and political rights and non-discrimination, and consideration
of the individual circumstances of the applicant.
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15.3 Summary of Recommendations for Systemic Reform

The recommendations for systemic reform are as follows:

Improve education of caseworkers and lawyers working in the
system with respect to human rights, refugee law, and
humanitarian law. Decisions should respond to developments
within theory and international, comparative case law. Both
institutions should hire staff with special expertise in human rights
law, refugee law, humanitarian law, etc. to improve dissemination
of evolving protection standards among caseworkers. UDI may
consider establishing special sections to address difficult
protection cases according to topic rather than country of origin.

Improve transparency: The asylum system in Norway continues to
lack transparency. Both UDI & UNE espouse openness,
transparency and legitimacy within the society as key goals to be
attained.  With respect to openness, the institutions have
increasingly sought to make information available, respond to
media inquiries, and invite the media to observe internal
proceedings. However, the current climate is very charged, to
some extent, the media’s presentation of cases and institutional
function has retained a “‘sensationalistic”” feel, rendering the
attainment of a balanced understanding of the relevant protection
issues to be difficult.  In addition, within the institutions the battle
against the culture of secrecy appears to be a difficult process as
some staff members use the veil to shield mediocre work, while
other caseworkers’ excellent work remains hidden. Greater
openness would promote improved performance within the
institutions and increase the society’s understanding of asylum
practice and policy.

In the case of UNE nemnda decisions, | consider the analysis in
general to be of sufficient calibre so as to merit publication of
decisions in order to benefit practitioners and scholars in and
outside of Norway. (In contrast, secretariat decisions which just
reiterate UDI’s standard answers have little independent value,
other than highlight the need to avoid such practice). In the case of
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UDI, the decisions range widely among the different sections and
between caseworkers, thus UDI should disseminate selected
decisions based on the quality of analysis. | believe that the
quality of the decisions can be raised if the analysis contained in
the “merknader” replace the standard responses, and the structure
were to follow the UNE model of reiteration of the 1951
Convention definition, brief review of facts, identification of the
relevant issue, discussion of the legal standards (criteria for
asylum vs. criteria for humanitarian protection), and application of
the facts to the law. UDI should eliminate the use of standard
answers which are drafted towards exclusion.

Dissemination of Norwegian asylum practice and policy is sorely

needed at present. The society at large needs to be educated as to the
grounds for provision of protection to asylum seekers via direct
information, not indirect analysis provided the media reflecting political
biases instead of objective legal reflections.

Improve participation by lawyers and NGOs: Lawyers and NGOs
should be instructed to present arguments in which the claim for
asylum and humanitarian protection are considered separately,
each based on the relevant human rights criteria. They should be
instructed as to duties pertaining evidence-

Complete the record with supplementary and corroborating
evidence at first level,

Submit full arguments (avoid use of standard formulations) and
identify all relevant protection issues

Avoid presentation of fraudulent asylum claims as well as failure
to identify exclusion issues.

Lawyers should be given sufficient resources to attend interviews.

Expand professional expertise pertaining to torture and trauma:
The immigration authorities should employ their own experts to
evaluate post- traumatic stress or other evidence of torture in
order to diminish distrust in medical and psychological
evaluations.  Furthermore, UNE & UDI should conduct an
overview of their practice as pertaining to reference to Post-
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Traumatic stress disorder as evidence relevant to asylum or
humanitarian protection, in particular with respect to 1 C 5 of the
1951 Convention

Create Joint Strategies for Addressing Return of Refugees: UDI,
KRD and UD should explore whether it is possible to link UD’s
programs which financing of alternative housing in post conflict
situations to the return of refugees in situations where mass forced
evictions linked to ethnic cleansing remain unremedied. The
immigration authorities should improve their contact with FD with
respect to attain information regarding the security in the country
of origin for return

Improve Expertise on Exclusion: UDI should also take into
consideration the intelligence value of such applicants and
strengthen its direct contact with PST as well as FO-E to permit
debriefing of these asylum seekers. In keeping with European
Commission proposal contained in the Working Document on “The
Relationship between Safeguarding Internal Security and
Complying with International Protection Obligations and
Instruments™ (05.12.2001), | support the creation of a Special Unit
on Exclusion within UDI &UNE in which the staff hold expertise in
criminal law, humanitarian law, human rights law, and refugee
law would enable full evaluation of the various issues present in
such cases. Such office should establish direct liaisons to KRD,
UD, PST, and FO-E in order to enable further exploration of the
issues, as these cases often cross boundaries between institutions,
e.g. foreign policy, intelligence, asylum, etc. At present, the
explosion of sensitive cases in the media has served to reveal
institutional gaps and resulted in political recriminations among
various actors. It should be emphasized that support for the
creation of such unit should not be misinterpreted to imply
elimination of the inclusion analysis prior to the exclusion
analysis. In order to uphold due process rights, the integrity of the
asylum process must be maintained by upholding asylum seeker’s
rights to full analysis of all relevant protection issues, including
protection from refoulement. Exclusion should not be abused and
great care should be taken not to wrongfully sanction political
activists who actually merit protection.
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Improve Inter and Intra Institutional Communication: Sections
should exchange information regarding their practice on different
issues, e.g. gender persecution, forced recruitment, etc. in a
regular manner.  Caseworkers should be given increased
opportunities to work in different sections to increase their
exposure to variances and commonalities among cases from
different regions. Both UDI & UNE have already commenced
promoting inter-section exchanges, thus there is increased
flexibility at prestent.

UDI & UNE caseworkers should be permitted to engage in direct,
open communication with respect to policy and practice. Although
the separation is intended to maintain institutional independence, |
fear that it may have negative consequences in the sense that it
promotes divergent protection policies.

Furthermore, there is a need to improve communication between
the immigration authorities and the NGOs working with asylum
issues. At present the actors appear to be somewhat polarized
from each other and there is a need for improved communication
via direct consultation, increased seminars, etc. Research
institutions and Universities should continue to collaborate with
the immigration authorities to develop protection standards and
disseminate theory within practice.

Address the tension between Protection v. Productivity:

The media and the government have promoted the notion that the
processing of cases has to go faster without considering the price
that the asylum seekers and caseworkers have to pay.
Caseworkers and leaders assert that this pressure negatively
affects decision-making because they seek to pursue quantity
instead of quality. Thus caseworkers may not be able to dedicate
the amount of time needed to undertake a thorough evaluation of
difficult cases, as they may fall behind in their workload. The
nature of asylum claims requires a weighty analysis and thorough
investigation.

Outside pressure from the media, police, society and the
government infringes upon the principle of institutional
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independence and at times may create conflict with due process
norms. At present, there appears to be a level of discomfort with
respect to KRD in the sense that it appears to follow public opinion
rather than shape it, for example commentary to media fail to
explain the complex nature of asylum cases which require time for
quality analysis in order to defend the caseworkers, and instead
emit promises to increase productivity. (At the same time, as
previously mentioned, it is important to recognize that the quality
of decisions appears to be improving due to increased exposure to
human rights, while others are decreasing due to production
pressures resulting in increased use of standard answers.
Decisions issued previous to the focus on production lacked
analytical quality due to lack of exposure to human rights theory.
Thus the reasons for the variable quality of decisions range from
production pressure and lack of education.)

It is important that the immigration institutions be given the
necessary financing and support to ensure just processing of cases
in conformance with international standards. The performance of
these institutions is reflective of the strength of democratic values
within the Norwegian State and Society.

The State should pursue a substantive discussion of the need to
open regular immigration channels, and thereby reduce abuse of
the asylum channels

The Judiciary should receive training in Refugee Law by UNHCR,
the NGOs, and the universities in order to ensure proper oversight
of the immigration authorities in accordance with international
norms
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