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Introduction

This doctoral course aims at focusing on the recent English translation of A Theory of Constitutional Rights by Robert Alexy.

The work of Robert Alexy has revolved around the relationship between law and practical reason. In his Theory of Legal Argumentation, published in German in 1978,  Alexy put forward the special case thesis, namely, the claim that legal reasoning is a special case of general practical reasoning. Law is therefore regarded as being both an authoritative, institutional phenomenon, but with a necessary critical or normative dimension. Legal norms raise a claim to correctness, which is not purely self-referential to the legal system as such. Together with other contemporary works, such as Neil MacCormick Legal Reasoning and Legal Theory and Aarlius Aarnio The Rational as Reasonable, it marked a turning point in the evolution of contemporary jurisprudence. In his Begriff und Geltung des Rechts (translated in English as An Argument from Injustice), Alexy further spells out the connections between law and practical reasoning. He shows the extent to which there are necessary connections between law and morality, stemming from the very concept of what law is.  A Theory of Constitutional Rights constitutes a further step in the development of Alexy’s legal theory. The book might be regarded as being simultaneously a classic expose of German constitutional law and an ambitious attempt at developing a universalistic dogmatics of fundamental rights. Alexy lays the ground for a non-positivistic conception of law fit to the democratic and social Rechtsstaat. His conception of principles as optimisation commands can be regarded as one of the most important questions in contemporary legal theory.

This course will aim at exploring the extent to which Alexy’s theory of constitutional rights can be interpreted as contributing towards a universalitic dogmatics of fundamental rights. There will be two sessions: the first focused on theoretical issues, the second aimed at exploring the application of the theory to other legal systems than the German one. In theoretical terms, a considerable debate has surrounded the conception of legal principles put forward by Alexy, and more specifically, the ‘weighting and balancing’ of legal principles as part and parcel of the process of application of fundamental rights. In applied terms, the recent solemn proclamation of the Charter of Fundamental Rights of the European Union renders especially appropriate to test the extent to which the self-restraint that Alexy imposes upon his theory should not be lifted. The process of European integration is the utmost, but not the only example, of the process of “integration” of legal systems, which results in the emergence of “common constitutional traditions”. Not only the European Court of Human Rights, but also the European Court of Justice of the European Communities have been developing not only a canon of fundamental rights, but also an implicit theory of fundamental rights, which perhaps can be more aptly reconstructed with the help of A Theory of Constitutional Rights.

Timetable

Thursday 24

9:00

Preparatory Session 1: The Special Case Thesis

11:00
Preparatory Session 2: Discoursive Theories of Legal Argumentation: Alexy vs Gunther

13:00
Preparatory Session 3: Constitutional Rights

15:00
Preparatory Session 4: Legal European Developments

Friday 25

Introduction

10:00
Robert Alexy: Discourse Theory and Fundamental Rights

11:00
Coffee Break

11:30 
Massimo La Torre: Alternative Discoursive Conceptions of Fundamental Rights

12:15 
Discussion

13:00 
Lunch

14:00
Anders Molander, Rights, law and discourse

14:45
Kaarlo Tuori, Rights and constitutions

15:30
Discussion

16:00
Coffee Break

16:30
Discussion

20:15
Dinner

Saturday 26

9:30
Julian Rivers: Expanding the scope of application of the theory; practical reason and the UK Human Rights Act

10:15
Coffe Break

10:15 
Agustín Menéndez: Emerging practical reason in Luxembourg: Balancing social and economic rights in the Court of Justice

11:00
Discussion

12:30
Lunch

14:00
Mattias Kumm: Practical reason overseas? American federal law

14:45 
Discussion

15:30
Coffee Break

16:00
Concluding Remarks by Robert Alexy

17:00
Final Discussion

20:15
Dinner
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